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JUDICIAL.

ON STRICT CONSTRUCTION OF POWERS*

I7is essential to the pure and peaceful administration of justice, that
all its officers kezp carefully w}:lt;:,n‘:) the banndanenwof their constitu-
tional powers. Auxiliary to this, but not in importance, is
a due Elow of the leading subjects for their inquiry and decision.
Attending to considerations anxiously, as we all ought, and the
Judicial tribunals of both the States and the United States are likely
to perform their respective functions without jealousy or serious colli-
sion; and our beantiful system of double legislatures and double judi-
catories — of political checks and constitutional balances — can move
onward, notwi ing their complicated machinery, with a regularity
and harmony scarcely surpassed by those of the revolutions of the plan-
ets. What, then, are the boundaries for you, as well as this

in respect to constitutional power? What are the sacred limits
established by the people of the States, beyond which it is usurpation,
or, at least, a ug dereliction of dug, for any of us to pass?

They are, in brief, that for most in and domestic objects other
courts and other juries have been organized in this country, and offend-
ers in relation to those objects are not amenable to the tribunals of
the General Government. In our political system, those other tribunals
belong to the several States, act within and for each of them, and a!:i

o 3e e

tendency to encroach on their jurisdiction is justly watched over wi

much jealousy.
Among the reasons for the great sensitiveness which most of our

* A Charge to the Grand Jury, delivered in the U. 8. Circuit Court, in 1845,
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population entertain concerning State rights, on this and all subjects, is
the fact that the people, through the States, and not the General Gov-
ernment, are the original source of all power in this country; that they
thus made the General Government, and not the General Government
them, and that they granted to the General Government only certain
limited powers, and expressly retained all others to themselves. The
State institutions, including their judicial tribunals, are likewise nearer
to the community, and mingled more with their every-day life and
business. They also came into existence, generally, at an earlier date,
and have been zmger tried, and are better known. They relate usu-
ally to what is dearer, as well as nearer, to individuals, and more
imperative in demands for protection against violence and crime ; being
private relations of parent and child, master and servant, and that con-
secrated union of husband and wife, which has, by its improved purity,
been one of the greatest instruments in advancing modern civilization.
They gather into their embrace, likewise, the altar, no less than the
hearth,— the institutions of religion, some of the duties it inculcates
and the crimes it forbids, and the rights of freedom of conscience
which are here guaranteed. They include, in ordinary affairs, under
the State constitutions and State laws, also much of the wide domain of
public morals, public education, security in most cases of property as
well as person, protection of character, and a vast variety of other
topics connected, in that sphere, with the support of political rights and
public liberty.  In respect to all these, therefore, so far as in
other hands, we must not, because we ought not to, interfere ; but, on
the contrary, while forbearing to encroach on the jurisdiction of others,
it becomes us to be vigilant over everything clearly intrusted to us by
the constitution and laws — over everything which depends chiefly for
saf%;{.:n our labors and our oaths.

t is so intrusted? In a confederated government, like ours,
foreign and exterior relations, with the protection of the persons and
property embarked under them, can always be more appropriately
administered by some general or central power, acting only for the whole,
and acting principally on matters which concern the whole. That cen-

power exists in this country, and most of its judicial functions are
confided to us. The very nature and object of such a power indicate
the extent, no less than the general design, of our duties under it.
Within the range of your inquiries, theref%nre, will be found most of
the offences against foreign and exterior business and rights, and also
most of the offences against the constitution, laws, government and
institutions, formed to protect that business and those rights. Without
authority to punish offences against these various institutions of the
General Government, as well as the persons and property of our
citizens exposed abroad, the whole central authority would become
stripped of efficiency and independence. It could not protect the vast
foreign commerce ;{wed under its guardianship, or its own rights, or
even its own existence. It would become the derision of offenders.
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It would not be a government, but a mere appurtenant to a govern-
ment, and the football of factions. Qur fathers were too well read in
‘history to leave so incomplete the great fabric reared here on the ruins
of kingly power, after the Revolution. Hence the old Confederation,
* which was at first sustained by means of the enthusiasm of a civil war,
soon, in the calm of peace, developed a want of self-strenﬁ and self-
support, no less than energy to command respect abroad, that required
the additional powers which were afterwards embodied into the general
constitution, and under which, and the various acts of Congress since
passed, we are now acting. Your duties, then, extend, first, to the pro-
tection of the government formed under that constitution ; next, to the
protection of the people under it, so far as amenable to its provisions;
then, with like limitations, of the pro{;ert under it; and finally, of all
the various and important rights shie dedy by that sacred compact, or
by the acts of Congress which have been passed in conformity to it.
But, as a grand jury, you are to do this only through the penal
code; because civil remedies and redress belong to other ministers of
the law than yourselves. You are to yield this protection, also, only
so far as that penal code is placed under the jurisdiction of this court;
because, in other respects, all proper relief can be had elsewhere. The
United States courts have a limited jurisdiction ; and hence, according
to Chief-justice Ellsworth, instead of presuming all cases within their
jurisdiction till the contrary appears, we are to presume * that a cause
18 without their jurisdiction till the contrary appears.”

Such, then, are the general outlines of the boundaries of our constitu-
tional powers. Let me enjoin you to respect the limitations imposed
on us, as they come from the great fountain of all power here, whether
political or judicial. We are sworn to obey them, and they can be
changed or enlarged only by the sovereign sanction of those creating
them. At the same time, allow me to enjoin that you sustain in due
vigor the grants coming from the same source, as they are equally high
in origin, equally important to the whole in certain great exigencies,
and are therefore equally to be respected, upheld and enforced.

I do not propose, on this occasion, to enter minutely into a definition
and analysis of all the different crimes over which you thus possess
cognizance ; but it must be manifest that the first duty of every grand
jury, in the courts of the United States, is to inquire if the United
States themselves have been assailed, and their General Government
endangered by any traitorous designs. Not only the existence of this
judicial tribunal itself, but all that we hold valuable in war or peace,
whether through commerce with foreign nations, or friendly intercourse,
harmony and improvement, between almost thirty independent States
comprising our vast confederacy, depends much on the preservation of
that government with all its rightful powers, and more especially on
the vigorous continuance of its hallowed union. Treason against the
United States is therefore punished by death. Under the constitution,
it *“ shall consist only in levying war against them, or in adhering to
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their enemies, giving them aid and comfort.” Ourancestors had suf-
fered so much under constructive treasons, and arbitrary persecutions
for such felonies, though never meditated, that they hastened, in the
constitution itself, to sweep off the whole of them, with all their barbar-
ous confiscations and attainders of innocent blood in their posterity ;
but still inflicted, a8 was right, the highest penalty in our system on
any overt acts, tending to subvert by violence the very government
which helps to protect so much that is dear at home and abroad. I pass
by all the details of the kind and quantity of testimony to
constitute levying war, or giving aid and comfort to the encmies of the
United States, as well as many other particulars bearing on the subject ;
because you will have the advice on these points of the learned coun-
sel for the government, in case any complaint of treason comes before
you, and because the details would be uninteresting, if not useless,
when, as now, no such complaint is likely to be presented at this term.

Indeed, it is a cause o(P much gratitude to Providence that this
offence has very seldom been attempted, in any portion of our country.
The General Government having been formed with deliberation and full
discussion, rather than in haste, and by the people and States them-
selves, and not by others for them,— having been voluntarily chosen,
not imposed by domestic or foreign violence,— having been designed for
thﬁi;h infeé'ests at large, and not to advance the ambitious ends of a few(i
whether de es or usurpers,— being open to speedy, !
lawful amem%‘;, instead mpﬁf resting like an iron incm the
people, unchanged and unchangeable, for ages,— little justification has
ever existed for many alterations in its structure, and none for resorts
to violence against its operations. Henoe it is, that, in the half-cen-
tury of its mild and beneficial operation, only one or two instances
have occurred of & necessity to rally the public strength against sup-
posed designs to overthrow the government 3 force.

Not in all of these have the projectors aimed at that catastrophe ; and
whenever they have, in any case, escaped conviction on technical
igorounds, the infamy attached to them has been almost equal to what

llows plenary conviction; and it is fortunate that, under the purity
and patriotism of our population, and their devoted loyalty to republi-
can institutions, the attempted subversion of those institutions in any
way, even without violence, is most abhorrent to popular feeling and
public opinion, and is generally regarded as little less culpable, in the
court of conscience, than a.ctua.ly force against the government, or giving
direct aid and comfort to our enemies.

Another like offence consists of misprision of treason, which is the
having knowledge of a real treason, and concealing it from public expos-
ure and prosecution. One in some respects similar is the carrying on
correspondence with a foreign government to influence it against our
own and to defeat its legitimate measures.

The counterfeiting of our public coin is another crime indictable by
you; and it is punishable also to pass any debased coin of the kind
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which is made by law current in the country, or to import any not so made,
if in common use, and if imported with an intent to deceive or defraud.

Embezzlement of the public money has, of late years, very properly,
been made a crime ; and its punishment rigidly enforced against offend-
ers will prove a very great additional security against defalcations.

Robbery of a mail-carrier of any part of the public mail is another
aggra offence. So is the detention, or opening, or destroying, of
any letter in the public mail, by a person employed in any part of the
gf:}t];oﬁice establishment. And if any sucE person take money, or

-notes, or other writings of value, from any such letter, the offence
is of a still deeper dye, and justly punished with greater rigor.

A1l of these violations of the security of one of the important public
institations of the General Government, and of the sanctity of private
correspondence, are offences within your cognizance ; and are so hostile
to the safety and facilities of epistolary intercourse, whether social,
political or commercial, that exemplary punishment should be promptly
visited on all offenders of either class. Nor, in this country, under
the reign of laws protecting equally low and high, can it be tolerated
that the confidence of private correspondence may, in a period of peace,
be violated with impunity by those iz power, under the dangerous plea
of State necessity, a3 seems to be countenanced in some other govern-
ments, though at the expense, justly, of much public censure, and the
scoff and scorn of all that is honorable in private life.

Another crime which it is your province to indict, and which, unhap-
pily blackening the annals of all ages, endangers the lives no less
than the property of our citizens, is Piracy. The unholy lust for
money, in uneducated minds, and in others not accustomed to the con-
stant restraints of sound morals and wholesome laws, sometimes over-
comes all respects for the right of property, and even the sacredness of
life ; and when this passion happens to find a theatre for action more
protected from punishment by great distance and the lonely waste of
oceans, it is apt to exhibit greater depravity, and lead to the darkest
tragedies. Hence, in such positions, it is punished with greater sever-
ity, in order to check more effectually its outbreaks under those feebler
restraints. And hence, what would be robbery only on land, if com-
mitted on the high seas, becomes piracy, and is punishable with death.
Indeed, it is an offence under the law of nations, independent of
particular statutes, and its perpetrators are regarded as the enemies
of the whole human race. :

Piracy, under our acts of Congress, consists, firstly, in the commis-
sion on the high seas — or any waters out of the jurisdiction of any
particular State—any offence, which, if committed on land, within a
country, would be punished by death. Next, it may be committed by
feloniously running away with a vessel, or voluntarily surrendering 1t
to s pirate. So it may amount to piracy, if any seaman lay violent
hands on his commander, to prevent his fighting in defence of his ves-
sel ; or commit a revolt in the ship. '

VOL. IL 2
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Finally, with a view to break up the traffic in human blood, and
afford an opportunity for education and the arts, Christianity and com-
merce, to improve the condition at home of the wretched African, as well
as leave those in bondage here uncontaminated by new importations of
ignorance and paganism from abroad, and thus gradually to be advanced
in morals and privileges, under a humane and Christian civilization,
till they can be emancipated with safety among ourselves, or returned
usefully to gladden the wilderness of their native land, the prosecution
of the slave trade has for many years been punished in this country as
a piracy. To constitute this last offence, there must be a seizure of
some person abroad, negro or mulatto, with a view to make him a slave;
or a receipt of such person on board of a vessel with an intent to carry
him or her into slavery, or some aid given to confine, or transport, or
land, or sell such person as a slave. But, in any of those events,
whether the vessel be owned by foreigners or citizens of the United
States, the acts are equally culpable, and capitally punished.

All interest or connection with this foreign slave trade is not, how-
ever, considered equal in moral turpitude, or evil tendency; and Con-
gress has, therefore, graduated the degree of the crime, and of the pun-
1shment, according to the nature of the offence. But, when not a
capital offence, it 1s still unlawful ; and indictable by you, and punish-
able with fine and imprisonment, if any one serves voluntarily on board
a vessel of the United States employed to transport-slaves from one
foreign place to another.” So is it to be ‘voluntarily engaged in the
slave trade in a foreign vessel. - Because both of these acts may tend
to increase the trade, and are often so hard-hearted and inhuman in
their character as to have been long prohibited by acts of Congress.

The anxiety of our government has been such to suppress this unholy
trade, and the dislike of our people is justly such to the degrading
search.of American ships by foreign powers, that a large armed force,
in addition to these severe penalties, is now maintained on the Afri-
can coast, to codperate in preventing the trade under the American flag.
We had no part or lot in originating a commerce so odious. Our
fathers remonstrated against its introduction. Those abroad who cen-
sure us most for its evils have offended most in causing them. A
large portion of this country has already rid itself of the distasteful
fruits of it; and this, not by fanatical rashness, nor by a breach of the
spirit or letter of the constitution, but by voluntary and rightful legis-
lation, through each State for itself, and for its own peop%e. In due
time, by ‘stopping the fountain-head of slavery, through the power
expressly granted to Congress to prohibit further additions to it from
abroad, fearlessly and honestly exercised, as this power has been and
should continue to be, with other lawful means, which it is not perti-
nent now to detail, the country will be enabled Emdually to purii;y, as
well as diminish, the corrupt waters that have flowed from this foun-
tain; and, it is hoped, ere long to return most of them to their native
source. .

e,
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* It will be a lasting glory to our institutions, if all this should-be
accomplished without violating the sacred compromises of the constitu-
tion, or endangering public safety, though by means slow, I admit, and
secming slower here, under the ardent impulses of our free principles,
than they really are, when compared with the progress of other ages
on like subjects. But they are sure means, and tend neither to sub-
vert the Union,—that holy ark of safety to the republic,— nor alienate
brethren who, in revolutions and wars, and adversity of all kinds, no
less than in peace and prosperity, have embarked together their desti-
nies, and held on faithfully to the pledge for security to each others’
rights — of each others’ ¢ fortunes, lives, and sacred honor.”

There is another class of offences committed abroad whose punish-
ment is within ‘your jurisdiction. It includes ordinary revolts on
board American ships, on the one hand, and, on the other, forcing, with
malice, and without justifiable cause, any of our officers or seamen on
shore, and leaving them behind in any foreign port or place. Great
vigilance in ferreting out and punisﬁjng both of these crimes is
demanded, as well, on the one hand, to protect the hardy and honest
seaman from oppression while abroad, as, on the other, to enable the
commanders of vessels to preserve due subordination, and save from
shipwreck and destruction the valuable property and lives intrusted
to their charge. It includes, likewise, setting on fire our vessels of
war, or wilfully casting away ships belonging to citizens of the United
States. Outrages of this description, whether committed on the high
seas or at home, are alike punishable here.

Without deeming it necessary, at this time, to enter more at large
into.the ‘character of these crimes, I shall next invite your attention
to a catalogue of offences resting on another peculiarity in our politi-
cal system. . . . . o ,

I;edthe l1::1t;if;z‘a.rious concerns of the General Government, it is
obli to have forts and navy-yards, arsenals and magazines, light-
houses, and other similar esta?lishments. - Over most of these it Il;w.s,
and must have, exclusive jurisdiction, in order to fulfil efficiently the
great ends contemplated in their formation. A like jurisdiction it
has over our vessels, whether mercantile or naval, while abroad under
the American flag. It follows, then, that, having this jurisdiction, it
must punish the various crimes committed within it, or they will be
likely to go unavenged, and lead to unbridled and atrocious licen-
tiousness. Hence, for most of the offences committed in such places
against the person or property, penalties have been imsosed by Con-
gress; and it has become your imperative duty to aid in enforcing
them. Thus, murder, or arson, or burglary, larceny or forgery, per-
petrated within those places, are crimes; and crimes that, happening
within our jurisdiction, will, by you, in the beautifal Saxon idiom of
your oath in some States, be inquired of * without fear, favor, affec-
tion, or the hope of reward,” on the one hand, and, on the other, with-
out the indulgence of either ‘ lucre or malice.”” Let him, then, who
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there kills, with malice aforethought, any one who bears impressed on
him the Divine image, — who there burns his neighbor’s dwelling, in
the hours of darkness, — him who there breaks into the sanctuary of
one’s house, to steal, under the shadow of night,— or feloniously takes

roperty, or resorts to falsifications of writings to obtain what is not
Eis own, —let all such, within reach of your examinations, be made
to learn that acts like these are not to escape condign punishment,
when committed within the jurisdiction of the United States, any
more than when within that of a single State.

There must be, also, under the central government, which collects
and disburses so many millions of revenue, numerous officers, and
numerous provisions imposing taxes in one form or another. The
resistance to those, or otmﬂicers of that government, in the due dis-
charge of their duties, as well as the evasion and breach of the reve-
nue laws, may sometimes be of so flagrant a character as to come
within your cognizance; and whenever they are, however unpopular
such officers sometimes become, and however objectionable, at times,
may be some of the legal provisions duty requires them to execute,
yet the reign of the laws, and the maintenance of public order, de-
mand that prompt punishment be inflicted. The bribery of any of
those officers is another dangerous offence, striking at the root of every-
thing virtuous or just in oéecial life, and poisoning the very fountains
of purity, whether in civil, political, or judicial station. Wherever
detected, it should reccive immediate exposure to public infamy ; and
this, both in him that gives, and him that takes, the wages of sin.

Extortion in office 18 another corruption, which should be visited
by your reprobation, wherever committed by those who have thus
betrayed the confidence reposed in them by d{e General Government,
and perverted official power into the oppression and plunder of the
community.

Nor can you do this with success, or we aid you in vindicating the
offended majesty of the laws, on any of these violations of public
duty, unless our inquiries can be assured of reaching the truth,
through the severe prosecution of every species of PERJURY which may
be committed in the judicial investigations of any of the tribunals of
the General Government. The evils from false swearing can hardly
be over-estimated. In vain may you seek to probe guilt, —in vain
may we strive to uphold the constitution and laws, and protect inno-
cence, as well as punish crime, — in vain may character and property,
and even life, try to exist secure, under the shield of constitutions and
laws, — if those who publicly appeal to God for witness to their truth-
fulness are allowed to commit perjury with impunity, and, unprose-
cuted and uncondemned, to set that God at defiance, and thus disregard
every solemn sanction of religion, as well as of social trust and legal

duty.
Kﬂer these suggestions, gentlemen of the grand jury, I do
not deem it useful to detain you longer with remarks on any other

— e, e
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portions of the criminal code of the United States. I have said
enough to direct your attention to the most important subjects, and, it
is hoped, to commend sufficiently to your intelligence, patriotism and
integrity, the interests of the government, as connected with the sev-
eral matters belonging to your coim'mce. I am conscious that your
zeal to uphold the laws and public order will be found equal to our
own, and- to any emergency which is likely to arise. Your interests
at stake under our system of jurisprudence are great as those of any
class among us. Nor. have% any doubt, under the educated and
moral influences that predominate generally in this country, you will
prove as responsible and faithful as any to your official obhgations.
At the same time, gentlemen, it is not to be concealed, that in a state
of society fortunately so equal as ours, and under institutions most of
us rejoice to find so liberal, firmness in the cause of truth, and right,
and duty, is sometimes wanting. The fears of the good and the judi-
cious often look more to a failure in the administration of justice from
timidity, or temporizing with offences, than from ignorance, or wilful
infidelity to duty. It is true, also, in connection with these fears,
that the Christianity of modern times codperates with the great exten-
gion of commerce and learning and civilization over the world, to pro-
duce milder codes of criminal law, and more humane punishments;
and Anmericans, in their rapid as well as reforming progress on all
this, are, and should be, the lastnot to feel duly their genial influences.
Yet those influences need not, and should not, disarm us in the punish-
ment of guilt. Reason and experience, enlightened, as here, by our
superior systems of teaching and training, and strengthened by the
wider diffusion of sound morals and higher responsibilities among citi-
zens, who, like ours, rule so much more than they are ruled in every-
thing around them, will convince all that we must take heed to our
peculiar position, and leave no honest effort untried to counteract the
evil indulgences and forbearances that mi%ht otherwise flow from it.
They unite to urge on us the paramount duty in the administration
of ours, as of every criminal code, — that the less severe are its penal-
ties, the more invariably and unﬁ:.lterinﬁlly ought they to be enforced,
wherever guilt i8 clear; and that, in the pursuit of such a policy,
shall we alone be enabled to make the greater certainty of punishment
compensate or atone for its greater lenity.

Impressed duly, I trust, with considerations like these, gentlemen,
you will please to retére and enter upon your official inquiries.

VOL. IL *
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DUTY OF ENFORCING OBJECTIONABLE LAWS UNTIL
REPEALED.*

GENTLEMEN OF THE GRAND JURY :— On a former occasion, I took
the liberty to invite the attention of your body to some of the excuses
or apologies which at times tempt jurors, no less than judges, to be
remiss in enforcing the penal code with due certainty. I seize on this
opportunity to adg a few more illustrations of this subject. For it is
only by discussion, only by looking the real evil in the face, that it can
be dispelled, or even mitigated. One of the peculiar dangers, not
before considered, to which jurors as well as judges are exposed, is the
unpopularity or obnoziousness, from any cause, of any particular
law which has been violated, leading us, at times, on that account, to
be timid or unfaithful in enforcing it.

This occurs from the law being out of favor, not merely because of
some severe penalty attached to the breach of it, but the subject-matter
being a delicate or offensive one —such as the revenue or taxation, or
an embargo or post-office regulation. A little reflection must, however,
convince all that the duty imposed on both you and us is not to execute
the laws of the land as to one subject rather than another, any more
than as to one person, or one class of persons, rather than another, or
as to those of one creed rather than another, or one color instead of
another.

‘While we, in one sense, in our respective spheres, are holding the
scales as well as sword of justice, in humble imitation of the Divine
Judge on high, is it possib{e that we can be justified in pursuing any
different course than is believed to govern His all-wise dispensations?
—to let law, as law, reign supreme, reign equally over all, and as to
all things no less than persons; and, till it is changed by the proper
authorities, not to interpose our individual caprices, or fancies, or spec-
ulations, to defeat its due course and triumph.

There is also much less justification here than in some countries to
disregard laws when disliked; because we can, under the universal
suffrage enjoyed here, otherwise help legally to change or annul them
by our votes. We thus helped to make them, and they are not forced
on us by despotism or minorities, as in some governments. Change
them when you please, then, as citizens and legislators, by means of
free suffrage, of persuasion and majorities; but as jurors you have
sworn to obey them till so changed, and ought to stand by tgem then
faithfully, to the last moment of their existence.

We are safest, in our capacity of public officers, to always walk

* Charge to the Grand Jury of the U. States Circuit Court, 1847.
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steadfast in the path of our duty to execute the laws as they are,
while others, who may make or retain bad laws in the statute-book,
are answerable for their own wrong. If they preserve laws on the
statute-book which are darkmess rather than light and life to the
people, theirs is the fault. In some cases, also, where we think the
existing laws and punishments are wrong, and hence venture to
encourage others in disobedience by neglecting to indict and punish
offenders, it should make us pause and halt, when it i8 remembered,
it may tarn out that we, ourselves, may not be exactly Solons or
Solomons in these respects, nor quite so much wiser than the laws
themselves as sometimes we are hastily induced to suppose. It would
be a great public misfortune, if these two crimes should be committed,
rather than one : the first by the breaker of the obnoxiouns law, and the
second by the public functionary, who allows the real offender to escape
unpunished. If, for instance, without looking to the experience of all
ages and the necessities of the case, we should not punish a seaman as
we ought who piratically runs away with a vessel placed in his trust,
or who commits a revolt under the paternal though severe discipline
of his commander, or who sets fire to his vessel inu&e lonely wastes of
the ocean, endangering, by example, millions on millions of property,
and thousands on thousands of lives, by the most cruel and horrid
burning alive which imagination can paint, and this only under some
slight provocation as to food and labor,—if we should neglect our
sacred and imperative duties, merely because, in our individual opinions,
that which is allowed by law is not the most eligible course, and that
parents, and those standing in their places, must spare the rod, how-
ever disobedient the child ; — or, if we hastily believe, because we live
under a wise and glorious democracy for adults, there is to be no sub-
ordination by minors, or apprentices, or seamen, or soldiers, but all
things are to be decided by each for himself, and the child punish the
parent, the sailor discipline the captain, the militia-man or soldier issue
orders to his general, —and if we attempt to act as if all this was legal,
rather than what our fathers and our country and Divine revelation
have duly upheld as law, we may learn, too late, that such a course is
disorganizing, destructive to all the best interests of society here, and
the best hopes hereafter of those who inconsiderately indulge in it.

Notwithstanding this, we may well sympathize, and often must,
with suffering in a thousand shapes. We may properly feel indig-
nant at oppression of every kind, mental as well as physical. And no
sound principle, human or Divine, requires us, as frecmen and as
citizens, to approve what our reason and conscience condemn, whether
in ordinary cases, individual instances, or in those great struggles of
right which have filled history with viotims to political oppression, and
martyrs to bigotry and intolerance.

But the mode of disapproving, the mode and time of resisting, all
we condemn, should be right and legal, and in an appropriate capacity.
Extreme measures can be resorted to properly only as citizens, and
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after all others more moderate and appropriate are first tried and fail.
Extreme remedies, too, are justifiable only by citizens or legislators, and
for extreme evils, and on occasions suitable. Hence, if a wrong happens
to exist in some laws, it can never be a justification, with jurors or
judges, to commit another wrong, and much less a crime. On the
contrary, considerations like these should be an incentive to us, in our
present capacities, to redress every species of offence in our power
legally ; and to protect those who have suffered, rather than the aggress-
ors, 80 as to tempt the feeble and poor and oppressed to seck such
regular redress here, rather than take the law into their own hands,
interested and rash, and become themselves executioners, no less than
judges and parties.

Miserable must be the fate of that community where the ministers
of the law are themselves disposed to disregard it,—to aid, countenance,
and shield its violators. If the agents of the law are to oppose it,
unless in justifiable revolutions,— if the great interests of society are to
be wounded and sacrificed by those who are appointed to become their
sentinels or protectors,— government will become a curse; and justly
may we, as & people, instead of being the envy of the world, become
the scoff and scorn of all in it that is intelligent, and civilized, and
pure; and this, whether such a betrayal of pu%lic trust springs from
the delusions of false philanthropy or fanatical prejudices, no less
than when it arises from unbridled licentiousness. -

It is the more unfortunate when the want of steadfastness, uniform-
ity, and fortitude, or unfaltering courage in the execution of the
laws, i3 common: because those qualities are not only necessary to
insure an equal administration of the laws, but are indispensable to
the general safetfr of life and property. For instance, everything is
exposed, defenceless, unless all who would have self-government
respected are not only firm in making the laws rather than caprices
govern, and rather than the vagaries of any individual, but carry into
Judicial life the lion heart in favor of what 18 established by the people
at large, in their constitution and laws. You must be in the court-
room neither timid children nor weak women, but act worthy of
patriots, or martyrs, and, before being swerved to desert duty and law,
must perish at the stake, or die as a Roman senate in your seats.
You must despise the clamor which would tempt you to become
unjust, and must breast bravely the shock which prejudice or faction
may give to unnerve you, and disarm your firmness, and undermine
your deliberate judgments.

You will find that your business in the halls of justice is no milk-
and-water concern, to be turned away by tremulousness of the nerves,
or hysterics, or tales of the nursery. But it is the lofty business of
men, high-minded men,—is the great business of life and death, as well
a8 of character and property,—and is to be properly performed only by
those who dare do all that does become a man, though in the worst of
times.
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There is no system nor safety in the administration of justice, except
in such certain and inflexible adherence to established laws; estab-
lished, too, by the people themselves, and not by despots or usurpers.
The very idea of the law, in a constitutional republic, involves the
requisite that it be a rule, a guide, uniform, fixed and equal, for all,
till changed by the same high political power which made it. This is
what entitles it to its sovereign weight. And it is such laws, so made
and so upheld, which it is our imperative duty to sustain, rather than
thwart or disregard. It is to maintain such laws, that all the great
sanctions of Christianity and the eternal world urge on us as public
officers, would point out with warning dread, and demand from us by
all the hopes, as well as terrors, of a future judgment.

There are some minor excuses urged, at times, against executing the
laws, which it may be useful to caution you against briefly, before
closing.

Ong is, that the accused belongs to our favorite sect in religion, or
our party in politics, or to our own peculiar neighborhood, or our
clique in society. But such considerations, however powerful with
the affections and passions, should never tempt us to neglect our
duties. They never, unless under sudden and strong impulses, can
influence the upright to falsify the equal balance of the scales of jus-
tice, and screen real guilt from panishment.

On the other hand, the heretic in religion, as we may view him,
the opponent in politics, the alien and the unfortunate stranger,
cannot ever be entitled to less justice, to less protection, than others, in
character and life. It would be a foul reproach to us, if our liberal
institutions should not be sustained in shiefding as they do equally, in
life and property, while performing their duties as good citizens, all
reposing under their wings, whether the Catholic or Protestant, the
bond or the free, the Jew or the Gentile, the Irishman or the Swiss,
the whig or democrat, the abolitionist or friend to the constitution as
it is, the man or the brother, whether born on this or the other side
of the Atlantic, on this or the other side of the Hudson, or Misais-
sippi, or the Rocky Mountains.

Presumptions of guilt or innocence may sometimes be strengthened
or weakened by the place of birth and kind of education and associ-
ates a man has grown up with; and good character may at times in-
terpose, and justly save, under suspicion, one who is accused of crime
on slight circumstances. And a notorious badness of character, a
life unhappily spent among convicts and pirates, may tend to strength-
en the presumptions derived from other proof. Xnd both of these
are, at times, in evidence in the case. But it is never safe nor legal to
rely on them alone, either in indictin% or convicting ; and much less is
it ever safe to indict or discharge solely on account of differences or
coincidences in faith, or opinion, or profession, of any kind whatever.
Remember, that all gave upon one earth, sun and ocean, — all have one
revelation, one God, one judgment hereafter, one hope, one eternity.
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All, then, should be equally treated with justice here, as we wish to be
treated so ourselves hereafter. Without some such rule, and a steady
adherence to it, the rights of each will be measured by the passions
and prejudices of others, or by their whims and tyranny. And, in
such an event, a single Turkish cadi to try and condemn would be
better than two or twelve or twenty such cadis, as it would be much
cheaper, and no more oppressive.

Everything would thus become vague, where all should be fixed;
everything uncertain, where all should be known and clear. Laws,
instead of being written on stone, would be traced in sand; and the
guilty would escape, not by not being proved guilty according to law,
but by weakness or wickedness in the judicial tribunals where criminals
are proved to be guilty, and ought to be so punished.

Again, we must not lay the flattering unction to our souls, that
because, by some possibility, there may not be guilt, we can rightfully
discharge as if probably there was no guilt; or because, in a few
cases among the myriads in the long tracts of time, convictions may
have happened from perjury, we can rightly acquit, at any time, with-
out sufficient evidence of perjury.

Under any of the numerous fallacies sometimes urged and yielded
to in criminal trials, to say that the accused may possibly be innocent,
— that he may possibly be criminated by perjury, —that he possibly
may have done the wicked deed when his senses were steeped in for-
getfulness by sleep, or peradventure done it from madness rather
than badness, under the noxious influence of some sudden insanity,
—or that the death may possibly have occurred at the moment by
some insurmountable accident, some act of God, rather than by the
apparent wrong and malice of the prisoner, — is to say what no juror
nor judge can yield confidence to, if the testimony renders a different
presumption the most probable. For, it is probability on the testi-
mony and the law that you are to follow, a.n(? not loose or fanciful or
possible conjectures. The whole business of life is to be governed by
probabilities, rather than possibilities, or the world would become a
huge lunatic asylum.

Probabilities, and not possibilities, are the general rule of action in
society, from the cradle to the grave; and by none other can society
move on, in any of its numerous ramifications, so as to insure indi-
vidual usefulness or public safety. And if we do not punish where
guilt is proved to be highly probable, we even abet it, encourage it ;
we give renewed opportunities and temptations to crime, till despera-
does, buccaneers and pirates, will make land and ocean red with con-
flagration and blood, and the sun would go down, in clouds and dark-
ness, on all that is glorious in our beloved country.

Again, it is sometimes urged a%ams t agreeing to indict or conviet,
that we have conscientious scruples on the subject. Respect, then,
these, by all means, in the proper way and on the proper occasions.
One mode is to consider of such scruples before we undertake offi-
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cially to execute all the laws. We should in advance inform our-
selves whether we can conscientiously fulfil what the obligations of
our station demand. And if sincere tenderness of conscience presses
on the heart and mind against executing some of the laws, it should
lead us to decline office, or resign, — not to neglect or disobey, while in
office, what we have promised and sworn to perform.

We should, in the outset, request an exemption from fulfilling at
all the duties of a station, a compliance with some of which seems
to us a sin against God. Or, if a majority prove unaccommodating
and inflexible against us, in matters which belong to the conscience,
and where we cannot honestly submit, then it behooves those thus dif-
fering from them, and thus suffering, not to violate the laws and the
exactions of the majority in conformity with the laws, unless by jus-
tifiable attempts at a revolution; but rather to withdraw entirely from
such a government, and emigrate, instead of doing what seems to us
an offence against Heaven, and the well-founded scruples of an enlight-
ened conscience. But, in all such cases, we must ta.Ee special care not
to indulge ourselves in considering an act as a sin which is only disa-
greeable, or the result of only some prejudice, or caprice, or limited
knowledge of the subject. d more especially must we heed this,
if the thing to be done be, for instance, like the infliction of capital
punishment, one which many of us, including myself, deem ill-judged,
but still to be enforced while the laws demand it, considering that
our pious forefathers did not hesitate to inflict it in many cases, and
when the Scriptures themselves allow it in certain instances, if the
community choose to employ it.

Nor can jurors generally be justified in refusing to execute laws
from some refined scruples concerning their constitutionality. It is
true that laws may sometimes violate the great charter of our liber-
ties. But the presumptions are, that laws sanctioned by such intel-
ligent, numerous and respectable members of society as compose
our legislative bodies, are constitutional, and, until pronounced other-
wise by the proper tribunal, the judiciary, it is perilous for jurors
to disobey them; and it is trifling with their solemn obligations to dis-
regard them in any way, and on any occasion, from constitutional
doubts, unless of the clearest and strongest character.” Even the
bench, whose peculiar province it is to settle such questions, can
act only from such doubts, and are culpable if otherwise treating laws
as unconstitutional. I propose to say no more, at this time, on these
and kindred topics. They are not of the most agreeable character.
But, like some unpalatable medicines, they may be none the less use-
ful. Self-study and self-examination are seldom in vain. .

It cannot but be good for us, gentlemen, to review, at times, and
meditate on, considerations like those connected with our important
duties. If done in & proper spirit, it must invigorate our resolves to
do right. It helps to enlighten our footsteps some, where we must
tread, to check any inadvertent or ill-advised wandering from the true
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path, and to nerve our minds and hearts for the difficulties of our
responsible stations.

Thus shall we, one and all, be more likely to escape any just
reproaches in our official career ; and, so far a3 we are concerned in the
government and laws of the American people, we shall pursue the
best mode to transmit them to our posterity untarnished, and, indeed,
in some degree, in a manner worthy the past, the present and the
probable future, of our portion of the new world; worthy, I hope,
those exalted duties which seem to be allotted to our favored country.

THE ENFORCING OF OBJECTIONABLE LAWS.*

GENTLEMEN OF THE GRAND JURY :— It often happens, in the dis-
charge of your responsible duties, that some assistance can be given by
the court. At times it may be effected by explanations of the crimes
within your cognizance, and at times by sugghestions a8 to the general
principles and general course of action which should influence your
deliberations. To understand these principles and that course of action
aright, and to follow them with fidelity, is no less important than to know
the extent of your official powers. On those powers, including the
offences you are authorized to indict, I have formerly presented such
information as seemed to me likely to be useful, and likewise some views
concemin% the kind of evidence to be required, in your inquiries. On this
occasion, I shall take the liberty to add a few remarks on some of the
general rules of action most appropriate as your official guides, and on
the imperative duty of following where these rules plainly lead. One of
these 18, that where guilt is clear, jurors should be inflexible in help-
ing to make punishment certain.

In all ages, no less than from Beccaria to Bentham, this has been
the constant injunction of every sound jurist as to penal codes. In no
other way can the rights of property and life be safe; and, without
safety, they are without value. I')J‘;here is no other protection, except
the dangerous and doubtful one which a different course, by its uncer-
tainty and license, will compel, for every individual to become his own

* A charge to the Grand Jury of the U. 8. Circuit Court ; delivered in 1848.
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avenger — his own juror, judge and executioner, of what-he considers
proper. If society and government, and their public agents, who are
chosen and paid to protect the rest, and to avenge the violated maj

of the laws, neglect their trust, and allow the guilty to escape wi
impunity, what other resource can be left for self-preservation? what
security can remain for the hearth or the altar,—for conscience, prop-
erty, and all political as well as civil rights,—except the arm of each—
feeble or strong, as accident may determine? Laws thus become tram-
pled on, society necessarily reverts to anarchy, all lies at the mercy
of physical power, and hge becomes a state of piracy, or unmitigated
tyranny. :

To eyxnmine briefly some of the lame apologies for such & dereliction
of duty, will help, it is hoped, to dissipate them. The most usual ex-
cuse for not enforcing the laws with uniform certainty is an opinion
sometimes cherished by jurors, and even judges, that in particular
cases they are not the best laws which might be made for the subject.
Baut a little reflection must convince men 8o well educated and so expe-
rienced a8 yourselves, that it is no part of your dutly, as grand jurors,
to make or to modify the criminal code. You are selected to help to ad-
minister or execute that code, not to alter it.  And all must be aware
that, in a free country, the duty to form or to correct laws is usually,
by the constitution, intrusted to a different set of public agents from
those who are to execute them. Constitations, therefore, become vain;
political science, checks and balances, are vain; wise divisions and
partitions of power, rather than all being monopolized, or despotically
vested in one officer or class of officers, are utterly vain; indeed, your
solemn oaths to act according to the laws are vain,—if all these are to
be disref.rded by you, and no indictment found, when an offender is to
be punished by a law which you deem, for any canse, inexpedient.

The briefest calm consideration will show how censurable it must be,
on account of a mere theoretical opinion like this, to refuse to enforce
a binding public law, and allow a notorious criminal to escape, and to
repeat with impunity, in still more exaggerated forms, his depredations.
By such a refusal, it will be seen, that you would not only neglect a
duty which you have voluntarily engaged to perform, but commit at
least a moral perjury; for you thus acquit, when the law which you
have sworn to enforce condemns. In this way, you would not only
become false to the most solemn obligations, both as citizens and public
officers, and set a vicious example to the rising generation, but bring
dis on republican institutions, and on our common country.

e, gentlemen, on this bench, would act alike culpably, were we
also to usurp the province of legislators, and amend or unmake obnox-
ious statutes; or were we to travel out of the path of our duty, and
decide what sball be, rather than what now are, the laws.

When either juries or judges undertake to depart from the existing
statutes, and virtually repeal them in a particular case, the course is to
be reprobated, also, on account of its sinister effoct on others ; because

VOL. II 3 :
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we then commit aggessions on the rights of others, we lawlessly seize
on the powers of others; and, in the purest government in the world,
we become the most tyrannical,— in one highly moral, we set an exam-
ple of the greatest theoretical misrule,— and, in the most orderly and
peaceful, we open the door to the most flagrant anarchy. If viewed as
merely dispensing with & law in a particular case, it is a species of
usurpation which helped to bring one of the arbitrary house of Stuart
to the block. It is a power, in reality, in its principle, over-ruling not
one law, but all laws; and it is not to be exercised, even after indict-
ment and verdict, in the shape of pardon, in a single instance, except
by express authority of the constitution, vesting such a power, in
extreme cases, not in grand or petit juries, or in this court, but in the
chief executive magistrate of the government. Perhaps some of you
may deem cautions like these superfluous, and doubt even the possibility
of jurors or judges ever falling into errors of so dangerous a tendency.

regret to be obliged to add, however true it may be, that such
conduct must, when viewed face to face, and in its naked deformity,
shock most of us, and be shunned with abhorrence; yet occasions are
not unknown, where, under one pretence or another, one apology and
misrepresentation or another, it is feared that the manifestly guilty
are sometimes allowed to. escape, under influences of this unfortunate
character.

When no other reasons appear to exist, with grand or petit jurors,
for acquittals, it is certainly more charitable to presume this than
something worse; and it is more just to suppose that such acquittals
are at times yielded to from some such calamitous misconception either
of power or duty, than from corruption, where the standard of public
morals is so high as it really is in this favored country. Nor do I
believe that error of opinion as to the proper course in these cases hap-
pens often knowingly, any more than corruptly, where intelligence is
so widely diffused. But it is done, at times, inconsiderately — almost
unconsciously. Being men of like passions, sympathies, frailties and
self-deceptions, with other men, we may, occasionally, unless well
guarded and repeatedly admonished, slide insensibly into it under
temptations or delusions which cannot bear for an instant the scru-
tiny of sound argument. The danger is not, therefore, that juries or
judges will be in a habit of setting up their own wills and opinions
openly and avowedly against the existing laws, or refraining to exe-
cute them from corrupt motives.

That is a course pursued by some daring Moloch spirits, less consid-
erate about appearances, less scrupulous than others as to forms, and
less ingenuous in self-deception ; or by some half insane by fanaticism.
But the difficulty is, that, when erring in this matter, most of us are
hastily seduced into opposition by causes to which we are in some degree
blinded, by sympathy, or metaphysical refinements, or over-heated
enthusiasm, or long-existing prejudices, or by mere popular clamor.
And, under the insidious influence of some of these, we, like St. Paul,
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while persecuting the disciples of the Saviour, are apt to suppose our
course is doing Grod service, when, at times, it is fatal in its tendency,
and full of pitfalls and danger and injustice to the best interests of
humanity. Thus, considering the argument a little further, suppose, as
individuals, we think a law has some defects. How can this confer on
us, as juries or judge, any right to amend or disregard it? If we dis-
like the fashion of the clot{es of a prisoner, or the architecture of the
court-room, does that confer on us a power to change them? oris it
to influence our opinions on the guilt or innocence of the accused? So
as to a law: if it be a law, who has empowered us, from any dislike
of its character, to dispense with it? If it be alaw, it should continue,
till altered, to be our guide, master and sovereign. It is also a pre-
sumption that the majority, who should rule on such topics, deem it a
good law, or they would cause it to be altered by those whom they
select for that purpose. In short, if it be a law, no order, or peace, or
security, or right, can be maintained, unless we enforce it, till repealed
or modified by those whom the constitution authorizes to do it.
Another strong argument for abiding by the law as it is till duly
changed, must always be the difference of opinion as to the change most
proper, if one is to be made. On this there would often be as many
different minds as there are jurors; and differences not reconcilable in
such short sessions as yours, and by the large majorities required in
your bodies. One person would make the law more strict, another less
g0. One culprit would be convicted by one jury as the law is, and
another, under the same law, be acquitted by another jury; and thus,
the result of all trials, independent of the facts, becomes as uncertain
as the weather, and as changesble daily as the hours of the ebb and
flow of the tides. But, with the uniform test or standard for us as
jurors and judges, the law itself, as created and fixed by those author-
ized to make it, the administration of justice becomes more sure, and
punishment certain. In further illustration of the uncertainty of other
guides, he whom Burke characterized as having circumnavigated the
globe for charity,—he who was the prisoner’s friend, and an angel of
mercy to the criminal,—still thought, that for murder, arson, and bur-
glary accompanied by cruelty, capital punishment must be inflicted.
At the same time, some of you might desire it in one only, like Sir
Thos. Fowell Buxton, in murder ; and some in none, and some in more
cases than those of Howard. It is not a little remarkable, as to this
vacillation or difference in views, that in Michigan, where no capital
punishment exists, jurors themselves have lately memorialized the
Legislature to restore it in case of murder.* The law, then, till altered,
and the law alone, is the only safe anchor and sure guide for us, in our
capacities as judges and juries. But, though urging this, I concede
there is a wider discretion open'to us as citizens, or philanthropists, or
legislators. And I thank God that there is; else daws might become

*The criminal statistios of this State in 1850 show more favorable results under
the experiment.
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as unchangeable and as unimprovable as petrifactions, and society
remain little better than a Herculaneum or Pompeii above ground.

In these other capacities, therefore, I would not censure, but encour-
age, giving full scope to your sympathies. In them, strive, like the
great philanthropist Howard, to have the penal laws corrected wherever
wrong ; strive, by argument, and exhortation, and becoming gzeal, and
martyr enthusiasm, if you please ; but, like him, never do wrong your-
selves in public office, to attain probable good,— never, in any station
or capacity, violate duty and usurp power, for any fancied or imag-
inary benefit.

Another apology or delusion, at times, is, that, though the law may
not be bad, yet the circumstances of the case often require mitigation
and mercy towards the accused; and, therefore, the jury neglect to
indict, and the court to punish, under its requirements. But this again
is encroaching on the powers of the executive, in whom, generally, and
not in you or us, is vested the authority to mitigate, or pardon, in full
or in part. It is, at the same time, true, that where an indictment may
be found either for a mild or more severe crime, or where the court
by law can inflict either & milder or more severe punishment, it is justly

e right of the jury and the court to select either, according to the cir-
cumstances of each case; and it is their duty, and should be their pleas-
ure, then to modify them as those may require. But, when no discre-
tion of that kind is confided to us by law, if we undertake to exercise
it, or to pardon, virtually, by not punishing the offender at all, we as
much violate our duty as if we ourselves acted as accessories after the
fact, and were thus particeps criminis in the arson, or revolt, or mur-
der, of which, by the evidence and the law, the accused is guilty. A
didactic poet has, therefore, truly said:

¢ Mercy but murders, pardoning those who kill.”’

Meaning, of course, those who kill maliciously. If our compassion or
sympathy is appealed to, let it be shown in private life, where it right-
fully may. Or, if indulged to any extent (and it is justly said, we must
be inhuman if entirely without 1t), is there none due to the ruined or
murdered, rather than all to the lawless offender ? None to the anguish
of bereaved wife and children? none to him who fell among thieves,
but all to the thieves themselves? If property is destroyed, is no com-
miseration to be felt for those suddenly reduced to beggary, and, as
sometimes happens, to starvation or the poor-house ?

Why should all our kindness, so far as we can and must exercise it, be
exhausted on the culprit, rather than a fair portion be exercised in favor
of admitted innocence, persecuted, pillaged, defrauded or destroyed?
Let us, then, not suppress our humane impulses, but see they be
indulged where and how is permissible, and be rightly directed when
exercised ; and especially, if we are much excited, see that they be kept
within their due limits on either side, and obey, as they ever should,
rather than frustrate, the decisive commands of justice and law.

e — —— . A ——
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It is to be recollected, also, that, by such mistaken courses, beyond
our thus rendering aid to the gujlty to escape punishment entirely, we
encourage others to offend, under the hope of receiving a like sympathy
and indulgence. The whole fabric of order and law is thus danger-
ously undermined ; and instead of crime being lessened and prevente«% by
the certainty of punishment, which, rather than vengeance, is the stro
argument of Montesquieu, and others, for inflicting it at all, this kiﬁg
of administration of the laws helps to render them a scoff to evil-doers,
and to confound guilt and innocence, by one common fate, and one
common license. But, some may say, we deem all kinds of punish-
ment wrong, and consider it the duty of society to educate, teach, and
reform all, without inflicting any pain, or unnecessary violence. Yet,
till such institutions are established, what is to be done, in the mean
time, with offenders? Those confessedly now bad, thoge not now edu-
cated, nor so moral as to refrain voluntarily from crime — they surely
are not to be allowed indulgence in it, unlicensed and unpum'sied, till
they can otherwise be made better ; nor till the world, by some newly
invented system of laws, or new Christian miracle, becomes a Millen-
nium? And if you neglect to punish at all those guilty, will that help
to improve mankind, and to hasten a Millennium, through providential
secondary causes? — or will it not tend to make bad worse, and to baffle
the footsteps of reforming progress, and drive society backward to the
anarchy, licentiousness and despotism, of the dark ages ?

Beside these general considerations, some of which at one time, and
some at another, tend to disarm or unnerve us in strictly executing the
laws, there is a specific objection, at times, which, more than any other
cause, embarrasges the due enforcement of the penal code. It 18, that
the punishment inflicted i§ often believed to be too severe, ahd more
especially if it is death. However much regretted, as citizens or poli-
ticians, this defect in a law may sometimes be, yet all will see, on a little
reflection, that it furnishes no excuse to us, as jurors or judges, from
fulfilling our official oaths to follow faithfully where the law and the
evidence lead.

In the capacities of jurors and judges, it has already been shown
that we are sworn to enforce the existing laws, whether severe or mild.
Neither our oaths nor our duties make any discrimination. It is not
our fault, as judges or jurors, that some punishments are too harsh.
We did not make the laws, nor isit our fault that prisoners have done
wickedly, and exposed themselves to such punishment. It is not our
sin, but their own, if they behave 80 as to suffer with severity. What-
ever blame may rest on us is in another capacity, such as citizens and
voters, or legislators, in not using due efforts there, where alone we are
empowered to use such efforts, to have punishments made milder ; here
we are tied up—restrained to whatexists. In other capacities there is
a wider area of freedom, to choose and tochange. There is the appro-
priate field for the labors of the true philanthropist. There compas-
sion and favor are allowed by law to influence us, no less than by nature
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and Christianity. Instead of denouncing the toils and sympathies
of men for their brethren in their lawful sphere,— instead of censuring
the good Samaritan for private benevolence and mercy,—let us help
him onward there, let us codperate there, let us crown with ardent
praise and gratitude the laborers in that vineyard, such as the How-
ards, the Frys, the Dwights, of every age and country.

But we must discriminate, or we become unjust. The heavens
themselves would return to chaos, and universal ruin reign, if each
planet did not keep strictly within its assigned orbit, and each power

_in nature perform only its own proper function.

In our present official stations, we are authorized to decide merely
what is a wrong by the present laws; not what should be wrong on
sound principles,— not what those laws ought, in our opinion, to be,
in order to become more equal, humane and useful. As to that, in
the grand jury room and on the bench, we must pause. There it
is our imperative duty to halt. If circumstances of mitigation exist in
cases, the power to use it is not only in general vested elsewhere, but,
so far from its not being there exercised as often as it ought to be, so
as to present an apology for others to interfere, the frequent complaint
is, that the pardoning power in this country is exercised too freely.
In fact, in one of our%tates, this very year,—in Missouri,—the grand
jury presented the Governor, for using this power too frequently and
indiscriminately.

‘We have sworn to support severe laws till repealed, as well as all
others ; and though we may dislike capital punishment, as I do myself,
yet I have no right to sit here, nor you there, unless we are willing
to take the appropriate steps towards enforcing the penalty affixed by
the laws in all cases coming within the provisions of the laws. Think,
we may, with some jurisprudents, and have a right as men to think,
that hanging is apparently the worst use to which a man can be put.
Well may we desire to try an experiment less bloody, and, if not
proving successful, return to a more disagreeable severity. In many
cases, we may properly wish a milder penalty than the death penalty ;
we may honestly try to elect legislators who will dispense with what
seems in some cases cruel and inhuman. We may petition the execu-
tive to commute it for a milder punishment, or pardon it entirely; we
may seck to enlighten and persuade the community to wash out entirely
its bloody tracks, and abolish their Draco codes, under the genial in-
fluences of a wiser civilization, the fruits of wisdom, commerce, and
Christianity. Thanks to a benignant Providence, much of this has
been accomplished during the past century, though not all desirable.
But, while a majority think differently from us, we, as members of
the same social community, embodied under the same constitution and
laws, shielded in our lives, and fortunes, and honor, and common rights,
and common glory, by the same government, — we must rally round
that government, and support its constitution and laws, till properly and
legally changed, or we become ourselves disorganizers and criminals.
In truth, also, this excuse for tampering with our duty, and abolishing
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a law on account of its severity, by our own arrogant wills, has sel-
dom much reasonable or adequate foundation to rest on in this country.
The tendency of the ameliorated age of the world in which it is our
good fortune to live,— the humane influences of an improved litera-
ture and higher philosophy,— the religion we profess, so much milder
than bloody Paganism,— the softening effects of a liberal interchange
of opinions, as well as productions, the world over, by our rapid and
enlarging commerce,— and the generous sympathies of our form of
government, treating all its citizens as equal, and possessed of sacred
rights and immortal sounls, — all tend to make our penal code as little
severe as any one on the globe. They are not, as once, g0 very harsh
and bloody. The capital offences, in most of our States, have, since
the Revolution, been reduced, from fifteen or twenty, to only three or
four ; and, in some, to one and none. How benignantly does this com-
with the two hundred and thirty in England, twenty-five years
ago! The most distinguished of philanthropists, as before referred to,
did not seek to have capital cases less than three. To use his own

language —

«T wish,’’ said he, * that no persons might suffer capitally, dut for murder, for
setting houses on fire, and for house-breaking, attended with acts of cruelty.”’—
(Howard on Penitentiaries, 121.)

This is a vast stride in improvement, to which we have already
attained, from times when five hundred a year were executed under
Queen Elizabeth, and the same capital punishment was inflicted, in the
terse language of the intrepid Buxton, on him who killed his father, or
a rabbit in a warren,— on him who was guilty of treason, or wantonly
destroying a grape-vine. And, though some of us would fain hasten
faster, improve quicker, introduce steam, a railroad, an electric speed
in progress, in everghing which looks ameliorating, yet we must yield

_ to the greatest number, who hasten more slowly. Because we cannot
obtain all we desire, and as speedily as we desire, we must not resist
or overturn everything, and thus put an end to hope for what is better,
a3 well as prostrate much of the good which now exists. We should
thus, like children, enforce no law, in many cases, because we cannot
have the exact law we like. .

C What wise reformers !— we acquit entirely, rather than punish the
guilty with what seems to us a little too great severity. What models
for our brethren, who are less liberal and sagacious, In other portions
of the world !— we become ourselves lawless, and allow the most vicious
to continue lawless, in certain cases, rather than stand by what is estab-
lished, and obey our oaths, till the competent authorities make changes
to suit our peculiar notions. The law is thus not only rendered a dead
letter, but the whole theory of legislation is violated, and the scientific
division of political powers, in all free governments, into legislative,
executive and judicial, is utterly disregarded. I fear, too, this ma
be, at times, with as little true wisdom as right in the result; and wit
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more public danger, by such an example, than with any well-founded
hope of public usefulness, in the change. This same principle carried
out would justify judicial tribunals in altering or dispensing with laws
for civil rights, no less than crimes. We might as well become a
Lycurgus, and change or disregard all presented to us there. Thus
all fixed and established rules of property, or of action and redress,
and rights of every kind, would become nullified. Regular and uni-
form government — that ordained of God, no less than of man — would
give place with us, as judges and jurors, to caprice as a law, prejudice
as a law, raw opinion, ignorance, party, anger, or revenge, as a law,
and thus universal chaos or violence would reign.

Laws fixed, certain, and uniform, are said to be the distinguishing
traits of civilized from savage communities. In these last seldom are
any laws, unless it be the arbitrary and uncertain will of the strongest.
If laws, then, are useful and indispensable, and indicate civilization, they
become so only by their consequences as enforced. A law not enforced
is nugatory, and we may as well be destitute of all laws, if the laws
that be are not reiﬂa.rly, certainly, and uniformly carried into effect.
If it be asked whether we do not thus become mere executive or
ministerial officers, without any discretion or judicial capacity, I
answer, No. We have discretion, but not a lawless discretion. We
have the discretion to see if the facts bring the case within settled prin-
ciples of law,—to see what is fact, rather than fancy. We have the
discretion to follow, in our appropriate sphere, the facts to due conclu-
sions,—to compare and weigh them, and to stand by sound princi-
ples and precedents; the discretion to keep within our own jurisdic-
tion, instead of encroaching on the province and rights of others; the
discretion to detect fallacies, to expose sophistry and error, to abide by
the constitution and the laws, and our duties, but never to violate all
these with impunity. There is another discretion still, and a wise one,
allowed to us by the law itself sometimes. We may, where penalties
are capital or very severe, proceed properly with more caution, weigh
circumstances with increased care, require really doubtful points to be
made more clear. But if enough appear to show guilt, to require a
conviction of the accused,— if reasonable doubts are removed, though
not all doubts, though not all possibilities of innocence,— if the usual
probabilities which justify behef and action in most of the affairs of
life appear, though without mathematical certainty,— woe to the juror
or judge who then wilfully risks an omission to enforce the law, under
whatever pretence, or however high a temptatior(T

Let us remember, also, that, by neglecting to punish offenders, on
account of the severity of punishment, we do not at all enforce, but
utterly defeat, our avowed wishes to inflict a milder penalty. We thus
inflict no penalty whatever,— the guilty culprit is discharged entirely.
Whereas, if you indict, and he is convicted, the executive, in his legal
attribute of mercy, can mitigate or commute the severe punishment to
the milder one w{ich we desire.  Beside this, as before suggested, our
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example in acquitting entirely the guilty must so multiply and

vate oﬁ'enc;cq as t:onampt,tl?e co:fn?oluﬁgty, those who vzould uphold
order and law, to introduce new rigors, and to provide for punishing
new crimes in public judicial officers, who thus nullify the laws an
shield the guilty. .

I have much more to say on this subject, but must postpone it to
some other occasion. In the mean time, then, gentlemen, as judges
and jurors, let us stand firm by the laws as they are; let us all be awak-
ened to enforce them as they.are, till constitutionally changed by the
proper authorities. Let us complain, if we choose, as citizens, and
alter, if we choose, as legislators ; but look well to keep in our course,
our straight and narrow path, as judicial officers ; and then, whatever
may betide others, it will not be our official fault. Our footsteps will
be those of the faithful, the trustworthy, and the firm in principle and
duty. .

ON THE PROPER EVIDENCE OF WHAT CONSTITUTES
CRIME.*

GENTLEMEN OF THE GRAND JURY:— During my experience
with judicial tribunals,—and it has not been a short one, — I have
found that juries are less troubled to decide what is a crime than what
is the proper and sufficient evidence of it.

On previous occasions, having explained fully to your body the
ingredients necessary to constitute most of the offences which come
within your cognizance, I shall, for the reason just mentioned,
endeavor now to render you some assistance in respect to the evidence
that you should require, before subjecting an individual to be arraigned
ignominiously, and tried as an offender against the public peace and
the majesty of the laws.

The cardinal rule, as to testimony in criminal cases, is, that juries
must not convict till all. reasonable goubts of the guilt of the accused
are removed. It appears to me proper that this should apply with as
much force to the finding of indictments by grand juries, as final trials
at the bar of the court.

I give you this instruction from what I consider sound reason, as

* Charge to the Grand Jury, District of Massachusetts, October, 1847.
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little is said in the books about the principles of evidence which are to
govern grand juries. But, as you are to find the charges in the bills
of indictment /rue, or dismiss them as ‘ not found,” or endorsed
‘““igmoramus,” it must, of course, be an evidence of some kind after
an inquiry, by witnesses, either belonging or not belonging to your
body. And the great elementary teacher of English law, after say-
ing that the indictment is an accusation, and the grand jury are
“to inquire,” upon their oaths, whether there be sufficient cause to
call upon the party to answer it, justly adds, @ grand jury ought,
however, to be thoroughly persuaded of the truth of anindictment,
S0 far as the evidence goes, and not to be satisfied merely with
remote probabilities —a doctrine that might be applied to very
oppressive purposes.” (4 BL C., 803.)

Hence, it would seem that all reasonable doubts of guilt should
be removed, either by the knowledge or evidence of your own body
or other persons; else you cannot, under oath, safely declare ‘it is @
true bill”’ If you find guilt on your own knowledge of the offence
and its authors, as may sometimes be done, the truth of the charge is,
of course, believed beyond reasonable doubt, or no bill should be
returned. Indeed, the case should be clearer in the first instance, to
sustain indictments, as the accused is not at liberty to appear before

ou, and rebut any of the presumptions or proofs exhibited against

im. He has an opportunity to do that afterwards, before a petit jury;
and if then he is not to be convicted unless clearly criminal, he surely
ought not to be called on to defend himself at all, unless the ez parte
testimony standing alone, and before rebutted, is sufficient to show
guilt beyond reasonable doubts.

In short, without as much as this, I am entirely unable to perceive
why an accused person, presumed to be innocent before inquiry, should,
even temporarily, be subjected to imprisonment, heavy expenses and
loss of liberty, and these without being allowed any indemnity from
the public to the extent merely of his actual cost, though shown in the
end to be not guilty.

1t is a ramification of this principle which requires that, in all cases,
civil and criminal, the presumptions at first are to be in favor of the
respondent. In other words, he is to be presumed innocent till proved
guilty. The reasons for this are, that special wickedness is a reproach
and stain, and hence, not to be supposed to exist, in any one, without
strong evidence; and because whoever affirms to guilt in another ought,
of course, to prove what he affirms, before the other need go into his
defence; and because, usually, a negative as to guilt is incapable of
proof. The accused, therefore, is not to be indicted unless the prose-
cutor goes forward, and not only renders it likely, by legal evidence,
that he is guilty,—turns the scales against him,— but removes all
well-founded doubts, all * second sober thoughts,” which hesitated.

Some caution, however, is necessary, not to carry doubts too far.
The true meaning of this rule is, not that grand juries should refrain
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from finding an indictment, or a petit jury from convicting, because
it is possible that the person charged is innocent.

The errors in this respect are of frequent occurrence, and very dan-
gerous to a due administration of justice. Thus, when guilt is dis-
tinctly proved, but the accused may possibly be innocent, because
some of the witnesses may have committed perjury, you are still bound
to convict, unless, from the well-known bad character of material wit-
nesses, or from strong contradictory circumstances, you are justified
in believing that perjury has taken place in respect to important facts.
It is true, that the law-books on evidence furnish some cases where per-
sons have been indicted and convicted on evidence which afterwards
turned out to have been false ; and these cases are fruitful sources of
exhortation, on the part of prisoners, against conviction.

But, while such cases are proper monitions to warn us to be careful
in hearings, yet they never show that juries failed in their duty to
find indictments, or return verdicts of guilty, where the proofs given
were clear and direct, and nothing was introduced to render ¥ probable
that the witnesses were perjured. It is as much an abandonment of
duty, to act as if witnesses were perjured, where no evidence exists
against their veracity, either in irreconcilable contradictions or in their
bad characters, as it is to find guilt without any evidence whatever to
demonstrate it.

The administration of justice cannot be always infallible. It must
be conducted by human means and human confidence, and principles
suited to the present condition of the human race; and those means
and that confidence are, sometimes, exposed to error, and betrayed, in
the business of courts, as in all other human affairs. But still they
are least likely to injure or oppress when treated on sound and gen-
eral principles; and one of.the most cardinal of those is to follow where
the law and the evidence appear to require, though the law may pos-
gibly be misapprehended, or the evidence may possibly be false.

K]l the affairs of social and political life, no less t.Za.n judicial, are
to be conducted and judged of by probabilities, and not possibilities.
Man could not eat or drink, if he trusted to the possibility of poison;
nor shake hands with a friend, nor visit his workshop, or farm, or store,
if relying on the possibility of assassination ; nor place any represent-
ative in power, if deterred by a possibility of his unfaithfulness.
But take for a guide the test and standard of probabilities, and the
affairs of the world can move on, and justice be administered with some
equality and uniformity, and with as much freedom from error as
human frailty is capable of.

Let this distinction reign and rule, then, whoever may fall.

If mistakes be committed in this way occasionally,—as they some-
times will be in an erring world,—they will be ¢ few and far between.”’
They, also, can often be corrected ; while, if happening in most other
ways, they are usually irremediable. Thus, in following this course,
if a mistake occur in the indictment, it may be corrected in the trial ;
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or, if not done there, by new trials or pardons; and if, in a few soli-
tary instances, errors are not detected till punishment has been inflicted,
the suffering is one of those accidents or sacrifices inseparable from the
inestimable benefits of an adherence to sound general rules, and a
steady, firm, uniform ad;:inistraﬁon of the lal:vs. .

The person who offends by perjury, in such a case, is, likewise, gen-
erally made to suffer, if not);’wne, for the injury he has caused; and
if the perjury cannot always be detected in season to save the victim
of its wickedness, it is no more an excuse for not following general
rules, and general principles, than is the inability of government, or
juries, or penal codes, in all cases, to prevent crimes, or, in all cases,
to give complete redress to the sufferers by atrocious offences.

It may not be amiss to notice here another and opposite consequence
which sometimes happens from this strict adherence to general rules,
and that is the escape of the guilty. It isin this view that another
remark truly applies, which is often made in respect to the evidence
in criminad cases, and which is said to have originated with Sir Matthew
Hale,— that it is better for ten guilty persons to escape, than one inno-
cent suffer.  If, by a rigid conformity to what the laws and the proof
require, ten who are really guilty are not convicted, it is a result which,
in a government administered on uniform principles, may, sometimes,
occur.  These principles must be adhered to for the protection of
innocence, prosecuted, as it sometimes is, unjustly ; and such a result,
however to be deprecated as regards guilt occasionally escaping, is
undoubtedly better for society, as a whole, than to punish one inno-
cent person, by a departure from those principles, and from the law
and the evidence. It is only saying that the accused is not proved to
be guilty by sufficient legal testmony. But it is a perversion of this
maxim, if, from compassion, weakness, or more blamable cause, any
jury allow the accused to escape, because he may hap ibly to
{)e gmocent, when, according to the law and the yproof,pl‘::a1 oll)lczl?:; ti be
found guilty —quite as much a perversion as to let him escape in
such a case, when, in truth, he is both gmh'y- and proved so, and, by
the law and evidence, should be found guilty, and suffer the just
though painful consequences of good principles disregarded, and the
peace of society wantonly distarbed.

The true object, therefore, of this maxim, so often repeated and
8o much misunderstood, is to enjoin a strict compliance with what
the law and evidence require, — though thus the guilty should, at
times, be acquitted, — rather than to justify a departare from the law
and the evidence in favor of anybody or anything, whether innocence
or guilt. Let the law and the evidence, then, have their steady, uni-
form course; and if the court cannot correct any error afterwards,
“ the quality of mercy is not strained ’’ in the hands of the executive,
where it lawfully resides, and, as before remarked, will be eager to
bless abundantly whenever still in its power, and innocence is shown
to have suffered by mistake, or accident, or perjury.
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I have spoken of what is your duty, in relation to reasonable doubts,
chiefly when perjury is not proved by the bad characters of material
witnesses. But there are cases where the circumstances or facts
developed by witnesses are contradictory; and, trusting to one set of
them, or one view of them, all reasona.ll;lye doubts of guilt are removed ;
but, trusting to others, they are not removed, and perjury or mistake
is reasonably to be inferred.

In such cases, I give it to you in charge, that, if the conflicting cir-
cumstances gr facts are equz.l{y well proved, and are equally strong, it
is your duty not to indict. In such case, the scales must always turn,
and turn strongly, as before remarked, to prove the guilt, or the inno-
cent view should triumph.

Every citizen should be allowed to dwell secure under his own vine
and fig-tree, till thus clearly implicated. There may be cases con-
nected with this branch of the-rule which become very perplexing,
and are to be solved often by the presumptions that arise from the fact
of the good character of the person implicated. : A

It is then, above all other emergencies here below, that a life well
spent brings its great rewards. It then, at times, repels inferences of
guilt, rescues victims from conspiracies and false swearing, and brushes
away surmises and doubts, and jealousies and envies, and all unchari-
tableness, as the healthy breeze dissipates miasma and death. Thus, a
citizen is charged with a crime, as to which the evidence is contradict-
ory, and not exactly poised, but the weight of it somewhat inclined
against him, independent of his character and standing in society.
But, let these last have long been good, honest, trustworthy, and be
arrayed in addition to other evidence on his side, and they often should
turn the scales in his favor: They are facts, and not fancy; they are
proofs, and not mere conjecture; and they are proofs which furnish
strong grounds, as society is organized, and the human mind and
human heart regulated, to show that such men are not likely to
become suddenly criminal, and outcasts, or outlaws. That is not the
habitual course of wickedness. But the character, though good, may
still not be sufficient, in all cases, to countervail what is_proved inde-
pendent of this. It ought not to be, when the evidence of guilt is
direct and overwhelming. Hence the benefit of clergy, which once
existed, in favor of all who could read and write, and which reduced
the punishment, and at times wholly remitted it, has been properly
abolished here, as it made learning, rather than good character, the
redeeming test. And the absurd ‘rule of the canon law, requiring
seventy-two witnesses to convict a cardinal of some offences, has been
ridiculed rather than imitated here, as making office or station, rather
than individual virtue, repel evidence of guilt. But here, moral char-

~acter, whether in- low or high, a life of integrity, a long obedience
to law and order, are, with propriety, allowed often to rebut evi-
dence not entirely decisive as to gmlt. They raise some presump-
~tions, friendly to innocence, on principles dyeeply founded in our
VOL. IIL 4 .
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natures ; not irresistible presumptions —not conclusive— not to be
uncontrolled by strong ang direct proof, but still entitled in all cases
to some weight, and in doubtful ones to decisive weight.

Connected with this direction, and the subject of circumstantial evi-
dence, which is often involved in it, let me caution you next as to the
fallacies in vogue respecting circumstantial evidence generally. One
is, that circumstantial evidence is weaker, and another that it is
stronger, than any other evidence. But the real truth is, that circum-
stantial evidence differs in no respect from other proof, upless in being
less direct. It is matter standing around — circumstans — rather
than in the thing itself — in re. Circumstances, however, are facts,
as much as other things. Evidence of circumstances is likewise evi-
dence of facts, and convicting or acquitting on circumstances is doing
them on facts.

Thus, in a case of murder, proving a person to be found dead,
and bleeding from a recent wound, like that inflicted with a sword, and
finding another person near with a sword in his hand, covered with
blood, is called a case of circumstantial evidence. But it is a case of
proving facts, as much as if you proved any other facts, — as much as
if, in that case, you proved the fact of seeing a stab made by the per-
son holding the sword. In the first instance, however, the facts are
less direct as to the commission of the murder, and that is the only
difference. In both, there may be guilt or innocence, and yet all the
facts proved be possibly true.

For instance, — under the first statement, the holder of the sword
may have wrenched it from the real murderer, and the latter have
escaped; or, he may have picked it up where dropped by the real
murderer. Under the last statement, tﬁe person seen inﬂgcting the
blow may have done it in self-defence, and thus be innocent; or, in
defence of his children or wife assailed; or, in a fit of true insanity,
caused by the visitation of God.

Hence, it does not answer, in either of these cases, to indict or con-
vict at all events, under a common saying, that circumstances cannot
lie; or to acquit in either, under the remark that it is dangerous to
convict of any crime upon mere circumstantial evidence.

Circumstances may be not true, as well as any other proved facts,
more direct, or more & part of the ¢ delictu. If they are admit-
ted circumstances, — that is, are conceded to be true on the trial, without
proof, — then they cannot lie or mislead ; neither can any other admitted
or conceded facts. But, when not admitted, and resting on proof as
before :.eﬁ-mnd Jjury, the same danger exists that they may be untrue,
or colored by mistake or perjury, as exists in respect to any other fact
attempted to be shown. And if they are admitted or clearly proved,
there 1s no more risk in indicting or convicting upon them, when they
are strong enough to remove reasonable doubts of guilt, than to convict
or indict on the evidence of any other facts.

The true test, in both cases, if the character of the witnesses be not
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impeached who furnish the proof, and no counter facts are developed,
is to see what is probable— what is fairly and naturally to be inferred
from all the evidence in each case. And, doing this, if no reasonable
doubt remains to operate against the inference of guilt, the duty is
imperative to indict and convict, whether the evidence be circumstan-
tial or direct. Thus, in the first case before stated, the material
inference from the facts proved, standing entirely alone, is usually that
the person near, and having the sword in his hand, inflicted the
wound; and this warrants an indictment, when not rebutted. If noth-
ing is proved to vary this case and this inference, in the subsequent
trial, it is pretty decisive that nothing could be, when the government
allows the prisoner counsel and proceases for witnesses.

So, in the last case before stated, like inferences are natural and
proper, from such facts standing alone. But when, in either of such
cases, other evidence appears, showing a first deadly assault by the per-
son stabbed, — or, showing settled, clear and not feigned nor imagin-
ary insanity, — or, when, in the first case, another person is proved to
have been near, having a grudge against the deceased, and was seen
running away about that time,—or, when the person holding the
sword was on good terms with the deceased, and possessed a good
character, and had other sufficient reasons for being at the place at
that time, —then the jury might well have reasonable doubts of guilt,
and properly refuse to indict.

I have spoken of natural inferences from certain facts proved on this
subject. These constitute another most important element in evidence,
in criminal cases. Juries must, of necessity, be governed, in reachi
many results through inferences from other facts, by certain laws 3%
nature and human reason. They are often obliged to infer one thing
from another, and this, whether that other be a fact direct or circum-
stantial. And, without troubling you with metaphysical distinctions
on these matters, nosure guide exists for you in the labyrinth of fraud
and crime, as well as of some degree of uncertainty in everything
human, where revelation does not exist and apply, but your own expe-
rience and the credible experience and investigation of others, as to
what are proper inferences. Thoge teach that the strength of facts or
results, inferred from others proved directly, is often little less than
that of the others themselves thus proved. As a general rule, it is
quite as certain that water placed on the side of a hill, if unobstructed,
will run down the hill, as it is that there is a hill, and that there is
water. So, a8 a general rule, it is quite a3 certain that a disbelief by
a witness in the existence of & God, by having less hold on his con-
science and fears, impairs the responsibility of an oath, and the confi-
dence to be placed in his testimony, as that he is a witness. So, as a
general rule, an individual entertaining malice against another who
has been murdered, being near at the time, and carrying deadly
weapons, is more likely to have committed the offence than one in a
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situation the very reverse, and the inference must be more strongly
against the former.

Yet, in all cases, notwithstanding such general inferences or pre-
sumptions as I have alluded to, and many others that might be enu-
merated, against persons charged with offences, they may be innocent,
and may be proved so even by other circumstances, developed in the
testimony on the part of the prosecution before a grand jury. In
4rials, the respondent may show by evidence facts successfully obviat-
ing such general inference against him in his particular case. It is
his duty to do this, if they exist; and if not able to do it, neithet he,
nor his friends, nor society, can complain, if he be convicted under the
force of strong general presumptions, from sworn facts. Laws could
not otherwise be enforced. Even government could not stand without
them, or social intercourse be carried on a single day.

I have just spoken of sworn facts; and this leads me to remind
you of another rule of evidence in criminal cases, which deserves con-
sideration from its importance, as well as frequent violation. It is,
never to indict, any more than convict, for offences, on what is called
mere hearsay evidence. This rule rests on the principle that the fact
thus offered to show guilt has never been sworn to. The witness does
not testify to the truth of the fact depending on hearsay, but only to
the truth that it was told to him by another. Now, although, in
every case, the facts proved need not be proved by a witness under
oath to the truth of them, yet they must be proved by something
nearly equivalent to that.

As a statement or contract in writing, proved by an oath to have
been executed by a prisoner, its contents are of course proved by an
oath to be his admissions or confessions, and a record against a party ;
or an entry in a book made against another’s interest, and a state-
ment in articulis mortis, or under fear of death, and several other
facts, may be evidence against a person, — though not under cath, —
but Ket they must be attended by circumstances which give them
weight entirely beyond mere hearsay evidence. = So, if a jury make a
presentment or indictment of their own knowledge, it must be personal
knowledge, and not hearsay; and that is done under the solemnity of
their official oaths as to the truth of the charge, if they are not
re-sworn as witnesses.. The very name of juror — from juro, or
Jurare, ‘ to swear ”” — implies that what they do is done under oath,
by themselves as well as others; and your indictments begin with a
recital that ¢ the jury on their oaths’’ present, &c. So that nothing
should be found without an oath, or something equivalent to it; and
that oath being to the fact itself, and which it proves, and not to the
mere hearsay of it from others. :

There is another rule of evidence, in relation to crimes, which
deserves some attention, before closing these remarks. It is, that no
man should be indicted and punished criminally, unless his intentions
were criminal.  But this principle is often perverted or misunderstood.
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It does not mean that substantive and separate evidence must be
offered, showing that the accused had, before, or at the time, avowed
a criminal design. On the contrary, in the entire absence of any such
declarations, an intention to commit an offence will generally be inferred
from merely doing certain prohibited or unlawful acts. The real
difficulty, on this point, is not in agreeing to the principle that the
‘intentions must be criminal, but in agreeing as to what is proper and
sufficient evidence that they were criminal. If the acts done were evil
in themselves, — malum 1n se, — prohibited by the moral law, and
such parts of the common law as are in force, the doing of them is
in and of itself sinful, —is, per se, wicked, of evil example, and
hence punishable. When the accused bas been led into their commis-
sion by accident or mistake, or any justifiable provocation, as some-
times may happen, it is for him to prove that in his defence. But,
without such proof, the natural and legal presumption is that he
intended to do wrong when he did what was apparently wrong; and
that he intended all the evil and culpable consequences of his acts
which usually follow from such acts. He must not, for instance,
strike another a heavy blow with a deadly weapon, without its being
presumed, from such an act, that he intended to commit murder. So
in respect to the presumption that he meant all the usual and natural
consequences of his acts. One must not scatter firebrands and death,
and say bhe is in sport. The engineer or commander of a steamboat
or locomotive must not put on steam beyond the safe gauge, and
crowd onward, reckless of obstacles and perils, till a fatal explosion
destroys innocent passengers, and then attempt to shelter himself from
responsibility by apologies that he meant only to win a wager with
another boat, or a wager against time.

And, on the same principle, your private enemy must not throw
ignited matches among combustibles in your dwelling-houses, under
the shades of night, without its being presumed, at first, that he
intended to commit arson. And, if any justification or extenuation
etisted, it devolves on him to show it. It is the same in relation to
the intent in the commission of crimes which are not so because in
themselves immoral, but are made crimes by the statute laws of the
government prohibiting them, —or, in technical language, are only
malum prohibitum. For instance, it happens, in matters peculiarly
within your cognizance, that, on account of public reasons, various vio-
lations of the revenue laws are made punishable by fine or imprison-
ment. An intention to do such prohibited acts 18 by law deemed a
criminal intention; that intent is the melus animus in this class of
cases. Hence, a party committing these acts must be presumed
guilty of a criminal intent, without any separate evidence, beyond the
mere violation of the law, being adduced to prove such an intent. But
if, in truth, facts existed, as they may, which show that an intent to
break the law was not entertained, they may be offered by the accused ;
and then they may, and they should, avail generally to disprove the
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criminal charge. The liberty to do this in trials is a sacred one; and
your power and duty to weigh the excuse, if apﬁearing legally before
you, is undoubted, as the prohibited act may have been done from
mistake or accident, or from some justifiable motive. The privilege
to show such justification constitutes the great safeguard of the lib-
erty of the press, in cases of libel. The excuse may be evident before
a grand jury, in what transpires on the part of the prosecution ; and,
if it shows a justifiable motive, it should exonerate the accused. The
law as to this has been much and long perverted in arbitrary govern-
ments, and sent many wrongfully to bastiles, dungeons, the scaffold,
and dreary exile. The presumption of a criminal intent from certain
acts, such as harsh charges against others, in writing or in print, is
often right in the first instance ; but all should hold that intent to be
rebutted, if proof appear that the charges were true. The apology
for not holding this was, usually, that the offence consisted in pub-
lishing what was likely to lead to breaches of the peace or disrespect
to rulers; whereas, in reality, the offence—the gist of it— consists in
publishing what is false, a.ndY hence, probably, with ‘malice. Publish-
ing the truth from good and useful motives, is the exercise of a right
indispensable to free government, and formidable only to wrong-doers.
Let grand as well as petit juries, then, throw open the door wide, —
throw open their minds and judgments to every just consideration and
fact which tend to repel the presumption of bad intentions. Give the
accused, fully, the benefit of all rebutting circumstances; and especially,
in trials for {;bel, give him the benefit of showing the truth, the whole
truth, and, if the heart appears right, and faithful to duty and verac-
ity, give him the advantage of it, iowever weak may be the head, or
indiscreet the judgment. Such has been the jealousy of some of our
people on this subject, that, in the constitution of the State of Maine,
m all “indictments for libels,” ¢the jury, after having received the
direction of the court, shall have a right to determine, at their discre-
tion, law and the fact.” (Revised Statutes of Maine, sec. 4th, p. 8.)

One other consideration connected with the consequences of acts,
and the justifications for violence, and I have done with what will be
offered at this time on the evidence to prove penal guilt.

In many transactions, apparently crimes, where several are actors,
the severity of the law is often visited on one alone, and the others
are innocent, and at times even praiseworthy. The line of discrimi-
nation is between the first offender and those who afterwards act in
self-defence, or in the protection of others, or in support of the public
peace. The scrutiny, then, must begin with the inquiry, Who struck
the first blow? who was the original wrong-doer? who put the ball of
guilt in motion? who kindled the fire which has swollen into a confla-
gration, and ravaged half a city? Because the law adjudges him
to be criminal who begins an affray, rather than the person assailed or
injured, though the latter, under excitement of the moment, may
exact an eye for an eye, or a tooth for a tooth.
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The law goes still further, and justifies not only self-preservation,
and all force necessary to insure 1t, as the first great law of nature,
but justifies the father and child, and master and apprentice, under
their close and kindly domestic relations, in defending each other with
violence, when forcibly attacked. Yea, more, the law upholds any
good magistrate, or peace officer, in interfering with reasonable force
to arrest offenders or suppress an existing quarrel or riot. Nor
should juries be over nice in measuring the exact proportions of vio-
lence between the aggressor, in such cases, and the defender of him-
self or child, or the peace of the community.

But, when the evidence shows clearly an unreasonable excess of
force or injury on the part of him first assailed, the latter is and
should be answerable for the excess; and the more especially so, if he
make a slight assault a cloak to inflict wanton retaliation, or wreak
an old grudge with barbarous severity.

Though the scales of justice in such cases are to weigh every
attendant circumstance, and make some allowance, as a sort of ¢ tare
and tret,” for passions, sudden outbreaks, difficulties in preserving
exactness of proportions in the heat of violent rencounters, yet her
scales are still to be used; and seldom can a discreet and experienced
ju?i mistake as to where the real balance lies.

t is this function of juries, to discriminate between the feigned
and the real, to compare and decide on evidence when conflicting,
to weigh contradictory arguments, to scrutinize excuses and justifica-
tions, and to distinguish between innocent and culpable motives, which
gives such high importance to your tribunal, as well as that of petit
juries. It not only requires, but helps to cultivate, habits of atten-
tion, sagacity and judgment. It demands gemeral intelligence as to
affairs of business and human character. It assists to impart it, to
make those attached to order more orderly, the friends of law more
acquainted with its usefulness, the wise wiser, the firm in duty more
firm, and the great mass of society, where resides political power,
more powerful, and better able to elicit truth, and act rightfully in
judicial no less than political matters. It is a mark as well as aid of
superior civilization, no less than good government, when the masses
are competent, by acquirements and habits of this kind, to fill the
jury-boxes with credit to themselves and benefit to the community.
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ON IMPAIRING AN OBLIGATION OF A CONTRACT
UNDER THE CONSTITUTION.*

THE question to be considered in this case is, whether an act of the
Legislature of Mississippi, passed February 21st, 1840, impaired the
obligation of any contract which the State or others had previously
entered into with the Planters’ Bank.

If it did, the clause in the constitution of the United States
expressly prohibiting a State from passing any such law has been
violated, and the plaintiffs in error are entitled to judgment.

But, on the contrary, if that act does not impair the obligation of
any contract, the judgment below, in favor of the defendants, must be
affirmed.

In considering this question, no peculiar liberality of construction
in favor of a corporation, so as to render that an encroachment on its
rights which is not clearly so, seems to be demanded of wus, by any
more sacredness in the character of a corporation or its rights than in
that of an individual ; but rather, that its charter as a public grant is
not to be construed beyond its natural import. (8 Peters, 738; 8
Peters, 289; 4 Peters, 168, 514.) The mviolability of contracts,
however, and the faithful protection of vested rights, are due to the
one no less than the other; and are both involved in the present
inquiry, so far as affecting, by way of principle or precedent, all the
various and vast interests of this kind existing over the whole Union.

Mr. Madison denounced laws impairing the obligation of contracts,
as among those not only violating the constitution, but ‘‘ contrary to
the first principles of the social compact, and to every principle
of sound legislation.”” (Federalist, No. 44.)

Again, in Payne et al. v. Baldwin et al., 3 Smedes & Marshall,
677,—one of the cases now before us,—it is truly admitted, that, “in
a government like ours, such power is totally out of the range of legis-
lative authority.”

At the same time, it is to be recollected that our legislatures stand
in a position demanding often the most favorable construction for
their motives in passing laws, and they require a fair rather than
hypercritical view of well-intended provisions in them. Those public
bodies must be presumed to act from public considerations, being in a
high public trust; and when their measures relate to matters of gen-
eral interest, and can be vindicated under express or justly implied
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powers, and more especially when they appear intended for improve-
ments made in the true spirit of the age, or for salutary reforms in
abuses, the disposition in the judiciary should be strong to uphold
them.

Certainly it will be only when they depart from limitations or qual-
ifications of this character, and so use their own rights as to impair
the prior rights of others, that a check must be used, however unpleas-
ant to us, by declaring that the constitutional restrictions of the
General Government must control a statute of a State conflicting with
them, and thus, for harmony and uniformity, make the former
supreme, in compliance with the injunctions imposed by the people and
the States themselves in the constitution. (Governed by such views,
we proceed to the examination of the questions arising here, by ascer-
taining, first, what powers the Legislature of Mississippi granted to
the plaintiffs, and then what powers it has taken away from them.

On the 10th of February, 1830, ““ An act to establish a Planters’
Bank in the State of Mississippi’’ passed; and, among other privileges,
in the sixth section, granted that the bank ‘¢ shall be capable and able,
in law, to have, possess, receive, retain, and enjoy, to themselves and
their successors, lands, rents, tenements, hereé)imnents, goods, chat-
tels, and effects, of what kind soever, nature, and quality, not exceed-
ing in the whole six millions of dollars, including the capital stock of
said bank, and the same to grant, demise, alien, or dispose of, for the
good of said bank.”

The seventeenth section gives power, also, ‘‘to receive money on
deposit, and pay away the same free of expense ; discount bills of
exchange and notes, with two or more good and sufficient names thereon,
or secured by a deposit of bank or other public stock ; and to make
loans to citizens of the States in the nature of discount on real prop-
erty, secured by mortgage,” &c.

oing business with these powers, amounting, as it has been
repeatedly settled, to a contract in the charter for the use of them (see
cases in the West River Bridge, at this term), the bank, on the 24th
of May, 1839, took the promissory note on which the present suit was
instituted, and, on the 10th day of June, 1842, transferred it to the
United States Bank, having first commenced this action on it, the 11th
of October, 1841.

But, in the mean time, after the execution of the note, though before
its transfer, the Legislature of Mississippi, on the 21st day of February,
1840, passed a law, the seventh section of which is in these words : —
¢ It shall not be lawful for any bank in this State to transfer, by
indorsement or otherwise, any mnote, bill receivable, or other evidence
of debt; and if it shall appear in evidence, upon the trial of any
action upon any such note, bill receivable, or other evidence of debt, that
the same was transferred, the same shall abate upon the plea of the
defendant.” (See Acts of 1840, p. 15.) This law constitutes the only
defence to a recovery in the present case by the plaintiffs. But they
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contend it is invalid, because, by the constitution, art. 1, § 10, “no
State”” shall pass any law “‘impairing the obligation of contracts;’
and this law does impair it, in this instance, in two respects. [First, in
the obligation of the contract in the charter with the State; and sec-
ondly, in the obligation of the contract made by the signers of the note
declared on with the bank.

To decide understandingly these questions, it will be necessary to
go a little further into the true extent of those two contracts under the
powers held by the bank, and likewise into the true extent of the sub-

uent act of the Legislature affecting them. .
?e(!l‘hat promissory notes are to be regarded as either goods, chattels,
or effects, within the sixth section of the charter, can hardly be ques-
tioned, when it includes these ‘of what kind soever, nature, and
quality.” This addition evidently meant to remove any doubt or
restriction as to the meaning of those terms, as sometimes employed
in connection with peculiar subjects, and to extend the description by
them to every kind of personal property belonging to the bank. This
construction would go no further than sometimes has been done in
England, holding the words goods and chattels to include choses in
action, as well as other personal property (12 Coke, 1; 1 Atkins,
1182), and by the word goods alone, in a bequest, it has been held
that a bond will pass (Anonymous, 1 P. Wms. 127).

So, in respect to effects, it has been held, when "the word is used
alone, or simpliciter, it means all kinds of personal estate. (13 Ves.
39, 47, note ; Michell v. Michell, 5 Madd. 72; Hearne ». Wigginton,
6 Madd. 119; Cowp. 299.) But if there be some word used with it,
restraining its meaning, then it is governed by that, or means some-
thing ejusdem generis. Here, however, instead of restraining terms
being used with it, those most broad and enlarging are added, being
“effects of what kind soever, nature, and quality.” (Hotham ». Sut-
ton, 2;5 Ves. 326 ; Campbell ». Prescott, 15 Ves. 500; 3 Ves. 212,
note.

The same rule prevailed in the civil law, under the term bona mo-
bilia. (1 P. Wms. 267.) And by that law, as well as the common
law, l])n'omissory notes o;:lboses in action come under the category of
movable goods or perso roperty, as they accom the person.
(2 BL. Comm. 384,pe398.) PrOpery: y pany e pe

The bank was allowed, also, by the seventeenth section, ““ to dis-
count bills of exchange and notes;” and, in truth, promissory notes
usually constitute a large portion of the property of such institutions.
Such notes, also, not only by general usage and established forms, are,
in most cases, made to run to banks or their order, and must be
expected to run sowhen the banks please ; but it is expressly provided,
by the twenty-second section of this charter, that ‘it shall not be
lawful for said bank to discount any note or notes which shall not be
made payable and negotiable at said bank,” &c. And, again, by an
amendatory act, accepted by the bank, it was provided, on the 9th of
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December, 1831, ¢ that such promissory notes shall be made payable
and negotiable on their face at some bank or branch bank.”

But whg made negotiable, if no right was to exist to negotiate or
transfer them? The bank, then, as the legal holder of such notes,
possessed a double right ‘“ to dispose ”’ of them ; first, from the express
grant in the charter itself, empowering them, as to their ¢ )
chattels, and effects, of what kind soever, nature, and quality,” *‘ the
same to grant, demise, alien, or dispose of, for the good of said bank ”’
(sixth section) ; secondly, by an implied authority, incident to its
charter and business, and the express requirement that the notes
should be ¢ negotiable on their face.”” We do not refer to the next
ground because it is necessary to resort to implication or analogy to
establish an authority in the bank, under its charter, to make a transfer
of its notes, when it possesses that authority by the very words and
spirit of the contract made in the charter by the State.

But, to make the correctness of this conclusion from the specific
words of the charter stronger and undoubted, it will be found to be the
natural, useful, and proper view of its powers as a bank, under all
sound analogy and necessarily implied authority.

To reach this end, it is not indispensable to hold that corporations
in modern times possess numerous incidental powers, equal to those
of individuals, as was once the doctrine (Kyd on Corp. 108; 2 Kent,
Comm. 281, and cases in those treatises); but seems now in some
respects overruled. (Earle v. Bank of Augusta, 13 Peters, 519, 587,
158 ; 2 Cranch, 167 ; 12 Wheat. 64.) But merely to hold, as it often
has been in late years, that what is necessary and proper to be done
to carry into effect express grants, and which is nowhere forbidden,
may in most cases be lawful.

Though such a power as this last to Congress is expressly added in
the constitution of the United States, yet it has been considered by
some that it would exist as a reasonable incident, under reasonable
limitations, without any such express addition. (2 Kent, Comm. 298,
and cases there cited.)

Thus a corporation, if once organized, has the implied power to make
contracts connected with its business and debts, and through agents
and notes, as well as under itsseal. (Bank of Columbia v. Patterson’s
Adm'r, T Cranch, 299 ; 8 Wheat. 888; 12 Wheat. 64; 11 Peters,
588.

So)it may hold and dispose of property even in_trust, if not incon-
sistent and unconnected with its express duties and objects. (Vidal et
al. v. Girard’s Ex’rs, 2 Howard, 127.)

Hence, a power to dispose of its notes, as well as othbzgﬁroperty,
may well be regarded as an incident to its business as a to dis-
count notes, which are required to be in their terms assignable, as
well as an incident to its right of holding them and other propertfy,
gxen no express limitation is imposed on the authority to transfer

em.
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Not that a banking corporation has, under its charter, a constructive
power to follow another independent branch of business, such as man-
ufacturing or foreign trade; but merel({ the business of banking, and
to do such acts as are mecessary and proper or usual to carry that
business into effect, and such as are in harmony with the letter and
spirit of its charter.

Nor even that it can adopt any course as an incident, and as neces-
sary and proper, which is merely convenient, or which is expressly
forbidden by the charter, or so forbidden by any previously existing
laws in the State of a general character.

But, in discounting notes and managing its property in legitimate
banking business, it must be able to assign or sell those notes when
necessary and proper, as, for instance, to procure more specie in an
emergency, or return an unusual amount of deposits withdrawn, or
pay large debts for a banking-house, and for any ‘‘ goods and effects ”
connected with banking which it may properly own. It is its duty to
pay in some way evel-l{Odebt. (6 Gill & Johns. 219.) This court, in
the United States v. Robertson, 5 Peters, 650, has expressly recog-
nized the authority of a bank to give bonds and assignments to pay
its deposit debtors. In that case, ¢ the directors agree to pledge to
the government of the United States the entire estate of the corpora-
tion as a security for the payment of the original principal of the
claim,” &c. (p. 648). And such a pledge or transfer was held there
to be valid. : . .

It is said, in opposition to this, Why should a bank be considered
as able to incur debts? or why to do any business on credit, requiring
sales of its notes or other property to discharge its liabilities? Such
inquiries overlook the fact, that the chief business and design of most
banks —their very vitality —is to incur debts, as well as have credits.
All their deposit certificates, or bank-book credits to individuals, are
debts of the bank, and which it is a legitimate and appropriate part
of its business as a bank to incur and to pay. The same may be
said, also, of all its bank-notes, or bills, they being merely promises
or debts of the bank, payable to their holders, and imperative on
them to discharge. (See Bank of Columbia v. Patterson’s Adm'’r, 7
Cranch, 307; 13 Peters, 593.

It may, to be sure, independent of justifications like these, not be
customary for banks to dispose of their notes often. But, in exigen-
cies of indebtedness, and other wants under pressures like those
referred to, it may not only be permissible, but much wiser and safer
. to do it than to issue more of its own paper, too much of it being
already out, or part with more of its specic on hand, too little being
now possessed for meeting all its obligations. Indeed, its right to sell
any of its property, when not restricted in the charter or any previous
law, is perhaps as unlimited as that of an individual, if not carried
into the transaction of another separate and unauthorized branch of
business. (Angell & Ames on Corp., p. 104, § 9; 4 Johns. Ch.
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807; 2 Kent, Comm. 283; 11 Serg. & Rawle, 411.) Both may
sell notes to liquidate their debts,—both sell their lands acquired under
mortgages foreclosed, or acquired under the extent of executions not
redeemed. Both, too, must be able to sell all kinds of their property,
when proceeding to close up their business, or find it impracticable.
Nor is there any pretence here that any clause in the charter of this
bank restricted it from selling its notes or other property under any
circumstances, and much less under those, connected with indebtedness
and with banking, which have just been referred to. It will be seen,
in this way, that all analogies seem to sustain the right which exists,
by the express grant in this charter, to ¢ alien and dispose of ”’ all
its “goods, chattels, and effects, of what kind soever, nature, and
quality, for the good of said bank.” . But, to avoid differences of
opinion, we place the right here solely on the express grant. It
ought, perhaps, to be added, that the courts of Mississippi once put a
more limited construction on this charter. (Baldwin et al. v. Payne et
al., 3 Smedes & Marshall, 661.) :

But, as that very case i8 now before us for revision, on the ground
that it was erroneous, we feel obliged, for that and other reasons,
which need not be here enumerated, to put such construction on the
charter, and on the law supposed to violate it, as seems right according
to our own views of their true intent. :

Having thus ascertained the extent of the contract made by the State
with the bank in the charter, we proceed next to examine the character
and scope of the contract between the maker of the note and the bank.

‘We have already seen that the bank was not only authorized, but
expressly required, to discount notes which were negotiable, or, in
other words, which contained a contract or stipulation to pay them to
any assignee. Nor is it pretended there was any law of Mississippi,
when this charter was given or when this note was taken, which pro-
hibited selling it, and passing to an assignee all the rights, either of
property or of bringing a suit in his own name, which then existed
with individuals and other banking institutions.

‘What law existed on'this point when the note was actually trans-
ferred is not the inquiry, but what existed when it was made, and its
obligations as a contract were fixed. The law which existed at the
transfer, so far from being the test of the force of a contract made
long before, and under different legal provisions, is the violation of
it, and the very ground of complaint in the present proceeding.

This contract, then, by the bank with the maker, when executed,
enabled the former to sell or assign it, and the indorsee to collect it,
not only by its express terms, but by the general law of the State,
then allowing transfers of negotiable paper and suits in the name of
indorsees. (Howard and Hutchinson's Laws, 373.

Indeed, independent of the last circumstance, it 18 highly probable,
that, by the principles of the law of contracts and commercial paper,
such choses in action may be legally assigned or transferred every-
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where, when not expressly prohibited by statute. This was done
before the Statute of Anne, in England. And it is done since,
as to paper both negotiable and not negotiable, independent of that
statute.

If such notes cannot be sued in the name of the indorsee, when
running to order, without the help of a statute, they certainly can be
sued in the name of the payee, for the benefit of the indorsee, when
the transfer is legal in its consideration and form.

The State itself, by passing this law prohibiting the transfer of
notes by banks, recognizes the previous right, as well as custom, to
transfer them; otherwise, the law would not be necessary to prevent
it. Nor is this law supposed to have been founded on any prior
abuse of power in negotiating or selling its notes, which, if existing,
might obviate the above inference. But it is understood, from the
record and opinions of the State court, that the design of the law was
to secure another provision of statute not previously existing, but
made by the Legislature at the same time, requiring banks to receive
their own notes in payment of their debtors, though below par.
That design, too, would still recognize the prior authority to sell or
transfer.

We are not prepared to say that a State, under its general legisla-
tive powers, by which all rights of property are held and modified as
the public interest may seem to demand, might not, where unrestricted
by constitutions or its own contracts, pass statutes prohibiting all sales
of certain kinds of property, or all sales by certain classes of persons
or corporations. (14 Peters, 74.) Such has often been the legislation
as to property held in mortmain, or by aliens, or certain proseribed
sects in religion.

This is, however, very invidious legislation, when applied to classes
or to particular kinds (:? property before allowed to be held generally.
Legislation for fpm-t.icular cases or contracts, without the consent of all
concerned, is of very doubtful validity. (Merrill ». Sherburne et al.,
1 New Hamp. 199.) Under our system of government, and the
abuses to which in various ways and to various extents that kind of
legislation might lead, several of the State constitutions possess
clauses prohibitory of'such a course where it affects contracts or
vested rights; and more especially does the constitution of the United
States expressly forbid any such legislation, whenever it goes to
impair the obligation of a contract. Hence, the general powers
which still exist under other governments, or might once have pre-
vailed here in the States, to change the tenure and rights over
property, and especially the jus disponendi of it, cannot now, under
the federal constitution, be exercised by our States to an extent
affecting the obligation of contracts.

The next and final question, then, is, Did the act in question
impair the obligation, either of the contract by the State with the
bank, or of the contract by the maker of the note with the bank ?




IMPATRING AN OBLIGATION OF CONTRACT. 51

We liave already ascertained the true extent of both of these con-
tracts before this act passed; that by the State with the bank clearly
allowing it to take negotiable notes, and to sell or transfer them, and
that with the maker clearly enabling the bank to assign his note,
and a recovery to be had on it after a transfer, by the assignee. In
this condition of things, with this note taken beld, accompanied
by such rights and obligations, the Legislature of Mississippi passed
the law already quoted, and now under consideration. It expressly
took away the right of the bank to make any transfer whatever of its
notes, and virtually deprived an assignee of them of the right to sus-
tain any suit, either in his own name or that of the bank, to recover
them of the maker.

The new law, also, conferred in substance on the maker a new right
to defeat any action so brought, which he would otherwise have hcen
liable to. ?[r‘hese results vitally changed the obligation of the con-
tract between him and the bank, to pay to any assignee of it, as well
as changed the obligation of the other contract between the State and
the in the charter, to allow sueh notes to be taken and trans-
ferred. It is true that this new law might bear a construction, that
the transfer was only a voidable act, and not void, and that, if can-
celled or waived, a recovery might afterwards be had on the note by
the bank; and this seems to have been the view of some of the court
in 3 Smedes & Marshall, 681, as well as in Hyde et al. v. The Plant-
ers’ Bank, 8 Rohinson, 421." Yet the State court in Mississippi
appears finally to have thought it meant otherwise, and to have
decided that no suit at all can be sustained on such a note by any-
body after a transfer. This was the view which they think influenced
the Legislature. (See Planters’ Bank v. Sharp et al., 4 Smedes &
Marshall, 28.) We are disposed to acquiesce In the correctness of
this construction, as it seems to conform nearest to the real designs
of the Legislature. But this view is not adopted because a decision
by a State court on a State statute, though generally governing us, is
to control here in the very cases which, on account of that decision,
are brought here by appeal or writ of error.

The rights of a party under a contract might improperly be nar-
rowed or denied by a State court, without any redress, if their
decision on the extent of them cannot be reviewed and overruled here
in cases of this kind; while their decision, if restricting or enlarging
the prohibitory act, might more safely stand, as doing no injury in
the end, if we hold the act null wherever it is construed by them or
us so a8 to conflict with prior rights obtained under contracts. (See
Commercial Bank v. Buckingham’s Ex’rs, 5 Howard, 317.)

If the State courts of Mississippi should hereafter adopt the dis-
senting opinion of Judge Sharkey, in 4 Smedes & Marshall, 28, and
go back to what they appear to have before held, in 8 Smedes & Mar-
shall, 661,— namely, that the right to sue by the bank, after a
transfer, was not taken away, if the plaintiff replied that the transfer
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had been rescinded, and the interest was now solely in the bank,—
and should that construction be adopted here, the force of this new
law, as impairing the obligation of the contract, might not be so exten-
sive and clear as now. But still it would seem to impair the contract
in some respects; yet whether in such way and extent as to render the
obligation itself changed, must be left to be decided definitively when
such a case is presented for our decision. In the present instance,
however, as before explained, the extent and operation of the prohib-
itory law being regarded as forbidding any transfer whatever, and, if it
takes place, as barring every kind of remedy on the note, the decisive
question may be repeated, How can this happen without injury to the
plaintiff’s contracts? When every form of redress on a contract is
taken away, it will be difficult to see how the obligation of it is not
impaired. (Green v. Biddle, 8 Wheat. 76; 1 Howard, 817 ; 4 Smedes
& Marshall, 507; King v. Dedham Bank, 15 Mass. 447.)

If any right or power be left, under the note, by this act, after a
transfer is made, it 18 of no use, when it cannot be enforced and no
benefit be derived from it, but an action abated foties quoties as often
as it is instituted. (8 Wheat. 12; 1 Bl. Comm. 55.) In the mildest
view, a new disability is thus attached to an old contract, and its
value and usefulness restricted ; and these, of course, impair it. (Soci-
ety for Propagating the Gospel v. Wheeler, 2 Gall. 139.)

One of the tests that a contract has been impaired is, that its value
has by legislation been diminished. It is not, by the constitution, to be
impaired at all. This is not a question of degree or manner or cause,
but of encroaching in any respect on its obligation, dispensing with
any part of its force. (The Commercial Bank of Rodney v. The
State of Mississippi, 4 Smedes & Marshall, 507.) So, if the obli-
gation of a contract is to be regarded as the duty imposed by it, here
the duty imposed by the State to adhere to its own deliberate grant,
and the duty imposed on the signer of the note to make payment
to an assignee, as well as to the%)m itgelf, are both interfered with
and altered. :

In answer to this supposed violation of the contract between the
maker of the note and tﬂe bank, some objections have been urged
which deserve further notice here. : ‘

It is sometimes stated, with plausibility, that States may pass insol-
vent laws, suspending or taking away actions on contracts, where the
debtor goes into insolvency, and hence, by analogy, can do it here. But
there another remedy is still given on the contract, before the commis-
sioners of insolvency, and a payment is made pro rafa, as far as
means exist. Here there is no other remedy given, or any part pay-
ment made. Indeed, it'seems that a forfeiture of all right to recover
on the note, in any way, is inflicted here as a penalty for making that
very transfer which the bank before, by the act of incorporation, as
well as by the note itself, was authorized to make. Again, State
insolvent laws, if made, like this law, to apply to past contracts and
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stop suits on them, have been held not to be constitutional, except
8o far as they discharge the person from imprisonment, or in some
other way affect only the remedy. When so restricted, they do not
impair the obligation of the contract itself, because the obligation is
left in full force and actionable, and future property, as well as pres-
ent, subjected to its payment, and the body exonerated only as a
matter connected merely with the form of the remedy. (Cook v. Mof-
fat, 5 Howard, 816, and cases there cited.) The case in 8 Robinson,
421, appears also to have been one on a note executed after the prohib-
itory law, and not, as here, before. But where future acquisitions are
attempted to be exonerated, and the discharge extended to the debt or
contract itself, if done by the States, it must not, as here, apply to
t contracts, or it is held to impair their obligation. (Ogden .
aunders, 12 Wheaton, 213; Sturges v. Crowninshield, 4 Wheaton,
122; 6 Wheaton, 131; 2 Kent, Comm. 392; Bronson v. Kinzie, 1
Howard, 311; McCracken v. Hayward, 2 Howard, 608; 1 Cowen,
321; 16 Johns. 237; 1 Ohio, 286; Cook v. Moffat, 5 Howard, 308,
814.) Congress alone can do this as to prior contracts, by means of
an express permission in the constitution to pass uniform laws on the
subject of bankruptoy ; and which laws, when not restrained by any
constitution or clause like this as to States impairing contracts, may
in that way be made to reach past obligations.

The misfortune here is, that the Legislature, if meaning merely to
insure to bill-holders of the bank, when debtors, the privilege of pay-
ing in the bills of the bank (as is supposed, 4 Smedes & Marshall, 1,
90), have not said so, and no more, by providing that promissory
notes, though assigned by banks, should still be open to set-offs by
their debtors of any of their bills which they then held. This would
have been equitable, and no more, probably, than they would be
entitled to, on common law principles, if an assig:ee purchased, as
here, after the promissory notes fell due, and perhaps with a knowl-
edge of the existence of such a set-off.

Chief-justice Marshall, in The United States ». Robertson, 5
Peters, 659, says, independent of any statute, ‘ every debtor may pay
his creditor with the notes of that creditor. They are an equitable
and legal tender.” Equally just and reasonable would have been a
declaratory law as to the allowance of such bills as a set-off, where an
assignment had been made collusively between the parties with a view
to prevent such a set-off. (8 Robinson, 421.) A

But instead of resorting to such measures, the Legislature adopted a
shorter and more sweeping mode of attaining the end of preventing
assignments which might embarrass or defeat set-ofis. They did it by
cutting off all assignments whatever, and all remedies whatever upon
them. And they accompanied this by another statute, enabling debt-
ors of the bank who held its notes, when .their debts fell due, to pay
in them, or et them off; and even virtually authorized them to make
payment in depreciated bills or notes afterwards bought up for that

VOL. IL 5%
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purpose, and thus to gain an undue advantage over set-offs by other
debtors in other matters.

The act as to this last topic was passed the next day after the act
prohibiting transfers. (Mississippi Laws, 2 February, 1840, p. 21,
gec. 2.) It was in these words:— ¢ All banks above alluded to, and
all other banks in this State, shall at all times receive their respective
notes at par in liquidation of their bills receivable and other claims
due them.” These two acts, though undoubtedly well meant, and
designed to give an honest preference to bill-holders (see Sharkey’s
dissenting opinion) as to a paper currency which ought always to be
kept on a par with specie, were unfortunately, in the laudable zeal to
avert a great apprehended evil, passed without sufficient consideration
of the limitations of the powers imposed by the constitution of the
Union on the State Legislatures, not to impair the obligation of exist-
ing contracts. Nor was it necessary to go so far to secure any legiti-
mate results. Some other laws are referred to, which are upheld and
which affect the whole community, and seem to violate some of the
important incidents of contracts between individuals, or between them
and corporations. But it will usually be found that these are such
laws only as relate to future contracts, or, if to past ones, relate to
modes of proceeding in courts, to the form of remedy merely, to pri-
ority to some classes of creditors (5 Cranch, 298), to the kind of
process (9 Peters, 819; 10 Wheat. 51), to the length of the statute
of limitations (6 Wheat. 181; 2 Mason, 168; 3 Johns. Ch. 190; 4
Wheat. 200; 1 Howard, 315), to exempting the body from imprison-
ment (4 Wheat. 200), or tools and household goods from seizure (16
Johns. 244; 1 Howard, 15; 11 Martin; 730), or affecting some
privilege attached to the person or territory (Story on Confl. of Laws,
339, &c.), and not to the terms or obligations of any part of the con-
tract itself (Cook v. Moffat, 5 Howard, 295; Towne v. Smith, 1
Woodb. & Minot, 182; T Greenl. 337; 8 Burge on Col. & For. Law,
234, 1046).

And if, in professing to alter the remedy only, the duties and
rights of a contract itself are changed or impaired, it comes just as
much within the spirit of the constitutional prohibition. (Bronson .
Kinzie et al., 1 Howard, 316; 2 Howard, 612; 2 Madison Papers,
1239, 1581.)

Thus, if a remedy is taken away entirely, as here, or clogged * by
condition of any kind, the right of the owner may indeed subsist
and be acknowledged, but it is impaired.” (Green v. Biddle, 8
Wheat. 75.) And the test, as before suggested, is not the extent of
the violation of the contract, but the fact, that in truth its obligation
is lessened, in however small a particular, and not merely altering or
re%hting the remedy alone. - (2 Howard, 612; 8 Wheat. 1.

aving, it is believed, assigned sufficient reasons to show that the
obligation of both of these contracts was impaired, it is now proposed
briefly to refer to a few precedents bearing on the correctness of this
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conclusion, chiefly in respect to the most important of the contracts,
— that between the State and the bank. On an examination of the
various decisions which have taken place in this court on the violation
of the obligation of contracts, it will be found that this case does not
come within the principles of any of those where the decision was,
that the new laws were no violation; but, on the contrary, is much
like several where the decision annulled them as a clear violation.
Thus, where a new law has taken the property of a corporation for
highways under the right of eminent domain, which reaches all prop-
erty, private or corporate, on a public necessity, and on making full
compensation for it, and under an implied stipulation to be allowed to
do 1t in all public grants and charters, no injury is committed not
atoned for, nothing is done not allowed by preéxisting laws or rights,
and consequently no part of the obligation of the contract is impaired.
(See case of the West River Bridge, and authorities there cited, in 6
Howard, 507.)

So, when the Legislature afterwards tax the Il):zperty of such corpo-
rations, in common with other property of like kind in the State, it is
under an implied stipulation to that effect, and violates no part of the
contract contained in the charter. (Armstrongv. Treasurer of Athens
County, 16 Peters, 281. See Providence Bank v. Billings, 4 Peters,
514 ; 11 Peters, 567; 4 Wheat. 699 ; 12 Mass. Rep. 252; 4 Gill &

-Johns. 132; 4 Durn. & East. 2; 5 Barn. & Ald. 157;" 2 Railway

Cases, 23.)

Se, when no clause existed in a charter for a bridge against author-
izing other bridges near.at suitable places, it is no violation of the
terms or obligation of the contract to authorize another. (Charles River
Bridge v. The Warren Bridge et al., 11 Peters, 420.)

Nor is it, if a law make deeds by femes covert good when bond fide,
though not acknowledged in a particular form; because it confirms
rather than impairs their deeds, and carries out the original intent of
the parties. (Watson v. Mercer, 8 Peters, 88.)

Or if a State grant lands, but makes no stipulation not to legislate
further upon the subject, and proceeds to prescribe a mode or form of
settling titles, this does not impair the force of the grant, or take away
any right under it. (Jackson v. Lumpkin, 8 Peters, 280.)

Nor does it, if a State merely changes the remedies in form, but
does not abolish them entirely, or merely changes the mode of record-
ing deeds, or shortens the statute of limitations. (8 Peters, 280;
Hawkins p. Barney’s Lessee, 5 ib. 457.

It has been held, also, not only that a Legislature may regulate anew
what is merely the remedy, but some State courts have decided that
it may make banking corporations subject to certain penalties for not
performing their duties,— such as paying their notes on demand in
specie,— and that this does not violate any contract. (Brown v. Penob-
scot Bank, 8 Mass. Rep. 445 ; 2 Hill, 242; 5 Howard, 842.) It is
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supposed to help enforce, and not impair, what the charter requires.
But on this, being a very different question, we give no opinion.

But look a moment at the other class of decisions. Let a charter
or grant be entirely expunged, as in the case of the Yazoo claims in
Georgia, and no one can doubt that the obligation of the contract is
impaired. (Fletcher v. Peck, 6 Cranch, 87.)

o, if the State expressly engage in a grant that certain lands
shall never be taxed, and a law afterwards passes to tax them. (State
of New Jersey v. Wilson, 7 Cranch, 164.) Or that corporate prop-
erty and franchises shall be exempt, and they are then taxed. (Gordon
v. Appeal Tax Court, 3 Howard, 138.)

So, if lands have been granted for one purpose, and an attempt is
made by law to appropriate them to another, or to revoke the grant.
(Terrett v. Taylor, 9 Cranch, 43 ; Town of Pawlet ». Clark, 9 Cranch,
292.

02 if a charter, deemed private rather than public, has been altered
as to its government and control. (Dartmouth College v. Woodward,
4 Wheat. 518.)

Or if owners of lands, granted without conditions or restrictions,
have been by the Legislature deprived of their usual remedy for mesne
profits, or compelled to pay for certain kinds of improvements, for
which they were not otherwise liable. (Green v. Biddle, 8 Wheat. 1.)

Or if, after a mortgage, new laws are passed, prohibiting a sale to
foreclose it, unless two-thirds of its appraised value is offered, and
enacting further that the equitable title shall not be extinguished till
twelve months after the sale. (Bronson v. Kinzie, 1 Howard, 311 ;
McCracken ». Hayward, 2 ib. 608.)

These last cases in Wheaton and Howard are very near in point to
the present one, though, in my view, a less strong and decisive
encroachment on a previous contract than this is.

So are the cases very near where all remedy whatever is taken
away, and it is held that the obligation of the contract is thus impaired.
(See some before cited, and 8 Mass. Rep. 430; 2 Gall. 141; 2 Greenl.
294 ; 1 Howard, 811; 8 Peters, 290 ; 2 Howard, 608.)

The whole usefulness and value of a note or contract is in this way
destroyed, and that without any reference to the contract itself. For
these reasons, the judgment below must be reversed.
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ON STATE LICENSE LAWS.*

I coNcURr in the conclusion of my brethren as to the judgment
which ought to be pronounced in all the three license cases.

But, differing in some of the reasons for that judgment, and in the
limitations and extent of some of the principles involved, and knowing
the cases to possess much interest in the circuit to which I belong, and
from which they all come, I do_not feel at liberty to refrain from
briefly expressing my views upon them.

The paramount question involved in all the cases is, whether license
laws by the States for selling spirituous liquors are constitutional. It
is true that several other points are ra.iseg, as to evidence, the power _
of juries in criminal prosecutions to decide the law as well as the facts,
and other questions not connected with the overruling of any clause
in an act of Congress, or treaty, or the constitution, which was inter-
posed in the defence. But, confined, as we are, to these last consider-
ations in writs of error to State courts, it would be travelling out of our
prescribed path to discuss at all, either the other questions just alluded
to, or some which have been long and’ ardently agitated in connection
with this subject; such, for instance, as the expediency of the license
laws, or the power of a State to regulate, in any way, the food and
drink or clothing of its inhabitants. Fortunately, those questions
belong to another and more appropriate forum,— the State tribunals.

But, looking to the relations which exist between the General Govern-
ment and the different State sovereignties, the question, whether the
laws in these cases are within the power of the States to pass, without
an encroachment on the authority of the General Government, is one
of those conflicts of laws between the two governments, involving the
true extent of the powers in each as regar%g the other, which is very
properly placed under our revision. In helping to discharge that
duty on this occasion, I carry with me, as a controlling principle, the
proposition, that State powers, State rights, and State decisions, are to
be upheld when the objection to them is not clear, equally proper as
it may be for them, when the objection is clear, to give way to the
supremacy of the authorized measures of the General Government.
(See Constitution, art. 3.) -

It is not enough to fancy some remote or indirect repugnance to acts
of Congress, —a ‘‘ potential inconvenience,”’— in order to annul the
laws of sovereign States, and overturn the deliberate decisions of State
tribunals. . There must be an actual collision, a direct inconsistency,
and that deprecated case of ‘‘clashing sovereignties,” in order to

* Opinion in License cases, January term 8. C. U. 8., in 1847.
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demand the judicial interference of this court to reconcile them.
(McCulloch v. Maryland, 4 Wheat. 316, 487; 1 Story’s Com. on
Const. 432.)

These cases present two leading facts jn respect to the material
points, which ought first to be noticed. Neither of them is a prosecu-
tion against the importer of spirit or wine from a foreign country ; and
in peither has a duty been imposed, or & tax collected, by the State
from the original defendant, in connection with these articles. From
this state of things, it follows, that, however much has been said as to
the collision between these license laws and some former decisions
of this court, no such direct issue is made up in either of them.

The case usually cited in support of such a proposition is ver{
different. It is that of Brown v. Maryland, 12 Wheat. 419, whic
was a tax or license required, before the sale of an article, from the
importer of it from a foreign country; and it was an importer alone
who called the constitutionality of the law in question. What do these
statutes, then, really seek to do? They merely attempt to regulate
the sale of spirit or wine within the limits of States, in regard to the
quantity sold at any one time without a license from the State
authorities, — a8 in the cases from Massachusetts and Rhode Island;
and in regard to any sale whatever without such license, — as in the
case from New Hampeshire.

Itis true, also, that the quantity allowed to be sold in Massachusetts
at any one time, without a license, is not so small as that which is per-
mitted by Congress to be imported in kegs, and in Rhode Island is
greater than that which Congress permits to be imported in bottles,
and in New Hampshire is no quantity whatever. Yet neither of the
laws unconditionally prohibits importations. Indeed, neither of them
says anything on the subject of importations. The first inquiry, then,
recurs, whether they do not all stand on the same platform in respect
to this, and without conflicting in this respect with any act of Congress.
My opinion is that they do; as none of them, by prohibiting importa-
tions, oppose in terms any act of Congress which allows them, and
none seem to me to conflict, in substance, more than form, with entire
freedom on that subject. Nor in either case do they, in point of fact,
amount to a prohibition of importations in any quantity, however
small. Under them, and so far as regards them, importations still go
on abundantly into each of those States. It is manifest, also, whether
as an abstract proposition or practical measure, that a prohibition to
import is one thing, while a prohibition to sell without license is
another, and entirely different. The first would operate on foreign
commerce, on the voyage. The latter affects only the internal business
of the State after the foreign importation is completed and on shore.
In the next place, in point of fact, neither of the laws goes so far as
to prohibit in terms the sales, any more than the imports, of spirits.
On looking at the laws, this will be conceded. But, if such a pro-
hibition existed as to sales, what act of Congress would it cowme in
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collision with? None has ever been passed which professes to regulate
or permit sales within the States as a matter of commerce. A
reason exists for this, as the subject of buying and selling within a
State is one as exclusively belonging to the power of the State over its
internal trade, as that to regulate foreign commerce is with the
General Government, under the broadest construction of that power.

And what power or measure of the General Government would a
prohibition of sales within a State conflict with, if it consisted merely
in regulations of the police or internal commerce of the State itself?
There is no contract, express or implied, in any act of Congress, that
the owners of property, whether importers or purchasers from them,
shall sell their articles in such quantities or at such times as they
please within the respective States. Nor can they expect to sell on
any other or better terms than are allowed by each State to all its
citizens, or in s manner different from what has comported with the
policy of most of the old States, as well before as since the constitution
was adopted. Any other view would not accord with the usages of
the country, or the fitness of things, or the unquestioned powers of all
govereign States, and, as is admitted, even of those in this Union, to
regulate both their internal commerce and general police. The idea,
too, that a prohibition to sell would be tantamount to a prohibition to
import, does not seem to me either logical or founded in fact. For,
even under a prohibition to sell, a person could import, as he. often
does, for his own consumption and that of his family and plantations;
and, also, if a merchant, extensivel in commerce, often does
import articles with no view of selling them here, but of storing them
for a higher and more suitable market in another State, or abroad.
This was the paramount object in the law of Congress, so often cited,
a8 to the importation of kegs of fifteen gallons of brandy, — to have
them in proper shape to be re€xported and carried on mules in Mexico,
rather than to be sold for use here.

I should question the correctness of this objection, even were it the
doctrine in Brown v. Maryland, though I do not regard it as the point
there settled, or the substantial reason for it. (See Chief-justice
Parker’s Opinion in The State of New Hampshire v. Peirce, in Law
Rep. for September, 1845.) That point related rather to the want of
power in a State to lay a duty on imports.

But it is earnestly urged, thgt, as these acts indirectly prohibit
sales, such a prohibition of sales 1s indirectly a prohibition of importa-
tions, and importations are certainly re by Congress. It is
necessary to scrutinize the grounds on which such circuitous reasoning
and analogy rest. The sale of spirit being still permitted in all these
States, as before remarked, it is first objected, that it is permitted in
certain quantities only, except under license, and that this restricts and
lessens both the sales and imports. But the leading object of the
license is to insure the sales of spirit in quantities not likely to
encourage intemperance, and at places and times, and by persons, con-
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ducive to the same end. This is the case in New Hampshire, where
none can be sold without license; while in the two other States, if no
license is granted, the owner may sell in ten or twenty-eight gallons
at & time; and in all the three States, the owner may, without
license, consume what he imports, or store and reéxport it for a market
elsewhere. So the laws of most of the States forbid sales of property
on the Sabbath. But who ever regarded that as prohibiting there
entirely either their imports or sales?

It is further argued, however, that the license laws accomplish
indirectly what is hostile to the policy of Congress, and thus conflict
with the spirit of its acts as much as if they prohibited absolutely both
importations and sales. But, if effecting this at all, it must be because
they tend to lessen, and are designed to lessen, the consumption of
foreign spirits, and thus help to reduce the imports and sales of them.

The case from New Hampshire is in this respect less open to
objection than the others, the spirit there having been domestic. But,
as it came in coastwise from another State, it may involve a like
principle in another view; and, in its prohibitory character as to selling
any liquor without license, the New Hampshire statute goes further
than either of the others.

Now, can it be maintained that every law which tends to diminish
the consumption of any foreign or domestic article is unconstitutional,
or violates acts of Congress? For that is the essence'of this point.
So far from this, whatever promotes economy in the use or consump-
tion of any articles is certainly desirable, and to be encouraged by
both the State and General Governments. * Tmprovements of that kind
by new inventions and labor-saving machinery are encouraged by
patents and rewards. More especially is it sound policy everywhere
to lessen the consumption of luxuries, and in particular those d’::iger-
ous to public morals. So in respect to foreign articles: the disuse of
them is promoted by both the General and State Governments in several
other ways, rather than treating it as unconstitutional or against the
acts of Congress, though the revenue as well as consumption be thereby
diminished. Thus, the former orders the purchase of only domestic
hemp for the navy, when it can be obtained of a suitable quality and
price (Resolution, 18 February, 1843, 5 Statues at Large, 648).
And some of the States have often bestowed bounties on the growth
of hemp, and of wheat, and other useful articles. An exception like
this would cut so deep and wide into other usages and policy well
established, as to need no further refutation. But this objection is
mixed up with another, — that the operation of these license laws is
unconstitutional, because they lessen the amount of revenue which the
General Government might otherwise derive from the importation of
that which is made abroad. It may be a sufficient reply to this, that
Congress itself, by its own revenue system, has, at times, by very high
duties on some articles, meant to diminish their consumption, and
reduce the revenue which otherwise might be derived from them if
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allowed to be introduced more largely under a small duty. And in
this very article of spirits it has confessedly, from the foundation of
the government, e the duties high, so as to discourage their use;
and this in the very last tariff of 1846, though considered to be more
emphatically & mere revenue measure. So its actual policy for fifteen
years has been to lessen the use of spirit in both the army and navy;
wnd by the third section of the act of Aug. 29th, 1842, ch. 267 (b
1ii:atuim at Large, 546), this policy is recognized and encouraged by
w.

So, when resorting to internal duties, for a like reason in part, stills
and the manufacture of whiskey have been the first resorted to; and, at
last, in order to discourage the making of molasses into New England
rum, the drawback on the former, when manufactured into spirit and
exported, is allowed to stand now on a footing much less favorable than
that on sugar when refined and exported.

Again, where States look to the most proper objects of domestic
taxation, it is perfectly competent for them to assess a higher tax or
excise, by way of license or direct assessment, on articles of foreign
rather than domestic growth belonging to her citizens; and it ever has
been done, however it may discourage the use of the former, or lessen
the revenue which might otherwise be derived from them by the
General Government, or tend to reduce imports, as well as restrict the
sale of them when considered of a dangerous character.

The ground is, therefore, untenable entirely, that a course of legis-
Iation which serves to discourage what is foreign, whether it be by
Congress or the States, is, for that reason alone, contrary to the consti-
tution, even if it tend at the same time to reduce the amount of
revenue which would otherwise accrue from foreign imports, or from
those of that particular article. '

Importations, then, being left unforbidden in all of these cases, and
the right to sell with a license not bemhibited in any of them, —
nor without one prohibited, except qualifiedly in two of them, and in
the other absolutely, but not affecting foreign imports at all in that
case, a8 the spirit sold there was of domestic manufacture, — I pass to
the next constitutional objectlin.

It has been contended, that the sum required to be paid for a license,
and the penalty imposed for selling without one, are in the nature of a
duty on imports, and thus come within the principle really settled in
Brown v. Maryland, and thus conflict with the constitution. It is
conceded, that a State is forbidden ‘‘ to lay any impost or duties on
imports”’ without the assent of Comgress. (Art. 1, $ 10.) But
neither of these statutes purports to tax imports from abroad of
foreign spirits, or imports from another State, either coastwise or by
land, of either foreign or domestic spirits. The last mode is not
believed to be that referred to in the constitution ; and no regulation has
ever been made by Congress concerning it when consisting of domestic
spirits, as in the aaenzs of New Hampshire, except with a view to pre-

VOL. II.
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vent smuggling. (Act of Congress, Sept. 1, 1789, ch. 11, § 25, and
Feb. IB?gl%lg]ég, ch.( 8, § 14; 1 Statutes at Large, 61, 309.)

Nor does either of these statutes purport to tax the introduction of
an article by the merchant importing it,—much less to impose any duty
on the article itself for revenue, in addition to what Con requires.
Neither of them appears to be, in character or design, a fiscal measure.
They do not touch the merchandise till it has become a part of the
property and capital of the State, and then merely regulate the dis-
posal og it under license, as an affair of police and internal commerce.
They might, then, even tax it as a part of the commercial stock in
trade, and thus subject it, like other property, to a property tax, with-
out being e to be considered an impost on imports, so as to
conflict with the constitution. But the penalty and license in these
cases are imposed diverso tnfuitu, and not as a tax of any kind.
Hence they operate no more in substance than in form as an impost
of the prohibited character. -

There is no pretence that the penalty is for revenue; and if the
small sum taken for a license should ever exceed the expense and
trouble of supervising the matter, and become a species of internal duty
or excise, it would operate on spirit made in the State as well ag that
made elsewhere, and on others as well as importers, and, like any
State tax on local property, or local trade, or local business, be free
from any conflict with the constitution or acts of Congress. And what
seems decisive in these canses as to this aspect of the question is, that
neither of the persons here prosecuted was, in fact, an importer of
foreign spirit or wines, or set up a defence of that kind as to himself,
on the trial, which was overruled in the State courts.

Nor can the proposition, sometimes advanoced, be vindicated, that
this license, if a tax, and falling at times on persons not citizens,
whether they belong to other States or are aliens, is either unjust or
unconstitutional. It falls on them only when within the limits of the
State, under the protection of its laws, and seeking the privileges of
its trade, and only in common with their own citizens. Such taxes
are justifiable on principles of international law (Vattel, B. 8, ch. 10,
$ 1%2), and I can find no clause in th@constitution with which they
come in collision.

Again : it has been strenuously insisted on in these cases, and per-
haps it is the leading position, that these license laws are virtually
regulations of foreign commerce ; and hence, when passed by a State,
are exercising a power exclusively vested in the General Government,
and therefore void. This is mamntained, whether they actually con-
flict with any particular act of Congress or not. ut, dissenting
from any such definition of that power, as thus exclusive and thus
abrogating every measure of a State which by construction may be
deemed a regulation of foreign commerce, though not at all conflicting
with any existing act of Congress, or with anything ever likely to be
done by Congress, I shall not, on this occasion, go at length into the
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reasons for m{ dissent to the exclusive character of this power, because
these license laws are not, in my opinion, regulations of foreign com-
merce, and in a recent inquiry on the circuit I have gone very fully
into the question. (The Umted States v. New Bedﬁ)ord Bridge, in
Masgsachusetts District.)

My reasons are, in brief, —

1. The grant is in the same article of the constitution, and in like
language, with others which this court has pronounced not to be ex-
clusive; e. g., the regulation of weights and measures, of bankruptey,
and disciplining the militia.

2. There is nothing in its nature, in several respects, to render it
more exclusive than the other grants; but, on the contrary, much in
its nature to permit and require the coneurrent and auxiliary action
of the States. But I admit that, so far as regards the uniformity of a
regulation reaching to all the States, it must in these cases, of course,
be exclusive; no State being able to prescribe rules for others as to
bankruptey, or weights and measures, or the militia, or for foreign
commerce. A want of attention to this discrimination has caused most
of the difficulty. But there is much in connection with foreign com-
merce which is local within each State, convenient for its regulation
and useful te the public, to be acted on by each till the power is abused,
or some course i8 taken by Congress conflicting with it. Such are the
deposit of ballast in harbors, the extension of wharves into tide-water,
the supervision of the anchorage of ships, the removal of obstructions,
the allowance of bridges with suitable draws, and various other mat-
ters that nced not be enumerated, beside the exercise of numerous

lice and health powers, which are also by many claimed upon dif-
erent grounds.

This local, territorial, and detailed legislation should vary in differ-
ent States, and is better understood by each than by the General
Government; and hence, as the colonies under an empire usually
attend to all such local legislation within their limits, leaving only
general outlines and rules to the parent oounu'g at home,— as towns,
cities, and corporations, do it through by-laws for themselves, after the
State Legislature laysdown general principles, and as the war and navy
departments and courts of justice make dotailed rules under general
laws,—s0 here the States, not conflicting with any uniform and general
regulations by Congress, as to foreign commerce, must, for convenience,
if not necessity, from the very nature of the power, not be debarred
from any legislation of a local and detailed character on matters con-
nected with that commeree omitted by Congress. And to hold the
power of Congress as to such topics exclusive, in every respect, and
prohibitory to the States, though never exercised by Congress, as fully
a8 when in active operation, which is the opposite theory, would create
infinite inconveniencé, and detract much from the cordial cosperation
and consequent harmony between both governments, in their appro-
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priate spheres. It would nullify numerous useful laws and regulations
in all the Atlantic and commercial States in the Union.

If this view of the subject conflicts with opinions laid down obiter
in some of the decisions made by this court (9 Wheat. 209; 12 ibid.
438; 16 Peters, 543), it corresponds with the conclusions of several
judges on this point, and does not, in my understanding of the subject,
contradict any adjudged case in point. (5 Wheat. 49; Wilson .
Blackbird Creek Marsh Company, 2 Peters, 245; 11 ibid. 182; 14
ibid. 579 ; 16 ibid. 627, 664; 4 Wheat. 196.)

But, without going further into this question, it is enough here to
say, that these license laws do not profess to be, nor do they operate
as, regulations of foreign commerce. They neither direct how it shall
be carried on, nor where, nor under what duties or penalties. Noth-
ing is touched by them which is on shipboard, or between ship and
shore; nothing till within the limits of a State, and out of the posses-
sion and jurisdiction of the General Government.

It is objected, in another view, that such licenses for selling domestic
spirit may affect the commerce in it between the States, which by the
constitution is placed under the regulation of Congress as much as
foreign commerce.

But this license is a regulation neither of domestic commerce
between the States, nor of foreign commerce. It does not operate on
either, or the imports of either, till they have entered the State, and
become component parts of its property. Then it has, by the consti-
tution, the exclusive power to regulate its own internal commerce and
business in such articles, and bind all residents, citizens or not, by its
regulations, if they ask its protection and privileges; and Congress,
insgtlxlaad of being oj;yposed a.ng thwarted by ];'egula%ie:ns as to this, can
no more interfere in it than the States can interfere in regulation of
foreign commerce. If the proposition was maintainable, that, without
any legislation by Congress as to the trade between the States (except
that in coasting, as before explained, to prevent smuggling), anythi
imported from another State, foreign or domestic, could be sold o
right in the package in which it was imported, not subject to any
license or internal regulation of a State, then it is obvious that the
whole license system may be evaded and nullified, either from abroad,
or from a neighboring State. And the more especially can it be done
from the latter, as imports may be made in bottles of any size, down
to half a pint, of spirits or wines; and if its sale cannot be interfered
with and regulated, the retail business can be carried on in any small
quantity, and by the most irresponsible and unsuitable persons, with
perfect impunity.

The apprehension that the States, by these license systems, are
likely to impair the freedom of trade between each other, is hardly
verified by the experience of a half-century. Their conduct has been
50 liberal and just thus far on this matter as never to have called for
the legislation of Congress, which it clearly has the power to make in
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respect to the commerce between the States, whenever any occasion
shall require its interposition, to check imprudences or abuses on the

of any one of them towards the citizens of another. Some have
objected, next, that these laws violate our foreign treaties,— such as
those, for example, with Great Britain and Prussia, which stipulate
for free ingress and egress as to our ports, as well as for a participation .
in our interior trade. (See Eight Statutes at Large, 116, 228, 378.)
But those arrangements do not profess to exempt their people from
local taxation here, or local conformity to license systems, operating,
as these State laws do, on their own citizens and their own domestic
products in the same way, and to the same extent, as on foreign ones.
And neither of those laws in this case forbid access to our ports, or
importation into the several States, by the inhabitants of any foreign
countries.

In settling the question whether these laws impugn treaties, or
regulate either foreign commerce or that between the States, or im
a duty on imports, ordinary justice to the States demands that they
be presumed to have meant what they profess till the contrary is
shown. Hence, as these laws were pagsed by States possessing expe-
rience, intelligence, and a high tone of morals, it is neither legal nor
liberal to attempt to nullify them by any forced construction, so as to
make them re, ions of foreign commerce, or measures to collect
revenue by a duty on foreign imports, thus imparting to them a char-
acter different from that professed by their authors, or from that which,
by their provisions and tendency, they ap designed for. These

tates are as incapable of duplicity or fraud in their laws, of meaning
one thing and professing another, as the purest among their accusers;
and while legitimate and constitutional objects are assigned, and means
used which seem adapted to such ends, it is illiberal to impute other
designs, and to construe their legislation as of a sinister character,
which they never contemplated. Thus, on the face of them, these
laws relate exclusively to the regulation of licensed houses, and the
sales of an article which, especially where retailed in small quantities,
is likely to attract together within the State unusual numbers, and
encourage idleness, wastefulness, and drunkenness. To mitigate, if
not prevent, this last evil, was undoubtedly their real design.

From the first settlement of this country, and in most other nations,
ancient or modern, civilized or savage, it has been found useful to
discountenance excesses in the use of intoxicating liquor. And, with-
out entering here into the question whether legislation may not, on
this a8 other matters, become at times intemperate, and reéict injuri-
ously to the salutary objects sought to be promoted, it is enough to
say, under the general aspect of it, that the legislation here is neither
novel nor extraordinary, nor apparently designed to promote other
objects than physical, social, and moral improvement. On the contrary,
its tendency clearly is to reduce family expenditures, secure health,
lessen pauperism and é:rime, and coSperate with, rather than counteract,

VOL. IL *
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the apparent policy of the General Government itself in respect to the
disuse of ardent spirit.

They aim, then, at a right object. They are calculated to promote
it. They are adapted to mo other. And no other, or sinister, or
improper view can, therefore, either with delicacy or truth, be imputed
to them.

But I go further on this point than some of the court, and wish to
meet the case in front, and in its worst bearings. If, as in the view
of some, these license laws were really in the nature of partial or entire
prohibitions to sell certain articles within the limits of a State, as being
dangerous to public health and morals, or were virtual taxes on them
as State property in a fair ratio with other taxation, it does not seem
to me that their conflict with the constitution would, by any means, be
clear. Taking for granted, till the contrary appears, that the real
design in passing them for such purposes is the avowed one, and
especially while their provisions are suited to effect the professed object,
and nothing beyond that, and do not apply to persons or things, except
where within the limits of State territory, they would appear entirely
defensible as a matter of right, though prohibiting sales.

Whether such laws of the States as to licenses are to be classed as
police measures, or as regulations of their internal commerce, or as
taxation merely, imposed on local property and local business, and are to
be justified by each or by all of them together, is of little consequence,
if they are laws which from their nature and object must belong to all
sovereign States. Call them by whatever name, if they are necessary
to the well-being and independence of all communities, they remain
among the reserved rights of the States, no express grant of them to
the General Government having been either proper, or apparently
embraced in the constitution. So, whether they conflict or not indi-
rectly and slightly with some regulations of foreign commerce, after
the subject-matter of that commerce touches the soil or waters within
the limits of a State, is not, perhaps, very material, if they do not really
relate to that commerce, or any other topic within the jurisdiction of
the General Government.

As a general rule, the power of a State over all matters not granted
away must be as full in the bays, ports and harbors, within her terri-
tory, intra fauces terre, as on her wharves and shores, or interior
soil. And there can be little check on such legislation, beyond the
discretion of each State, if we consider the great conservative reserved
powers of the States, in their quarantine or health systems, in the
regulation of their internal commerce, in their authority over taxation,
and, in short, every local measure necessary to protect themselves
against persons or things dangerous to their peace and their morals.

It is conceded that the States may exclude pestilence, either to the
body or mind, shut out the plague or cholera, and, no less, obscene
paintings, lottery tickets, an(F convicts. (Holmes v. Jennison ef al.,
14 Peters, 568 ; 9 Wheat. 203; 11 Peters, 138.) How can they be
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sovereign within their respective spheres, without power to regulate
all their internal commerce, as well as police, and direct how, when,
and where, it shall be conducted in articles intimately connected either
with public morals, or public safety, or the public prosperity? (See
Vattel, B. 1, ch. 19, §$ 219, 281.)

The list of interdicted articles and persons is a long one in most
European governments, and, though in some cases not very judicious
or liberal, is in others most commendable; and the exclusion of opium
from China is an instance well known in Asia, and kindred in its policy.
The introduction and storage of gunpowder in large quantities is one
of those articles long regulated and forbidden here. (New York v.
Miln, 11 Peters, 102.) Lottery tickets and indecent prints are also
a common subject of prohibition almost everywhere. (6 Greenleaf,
412; 4 Blackford, 107. See the tariff of 1842; 5 Stat. at Large,
566, § 28.) And why not cards, dice, and other instruments of gam-
ing, when thought necessary to suppress that vice? In short, on
what principle but this rests the justification of the States to prohibit
gamm% itself, wagers, champerty, forestalling,— not to speak of the

ebatable cases of usury, marriage brokage bonds, and many other
matters deemed either impolitic or criminal 2

It might not comport with the usages or laws of nations to impose
mere transit duties on articles or men passing through a State; and
however resorted to in some places and on some occasions, it is usually
illiberal, as well as injudicious. (Vattel, B. 8, ch. 10.) And, if
resorted to here, in respect to the business or imports of citizens of
other States, might clearly conflict with some provisions of the consti-
tution conferring on them equal rights, and be a regulation of the
commerce between the States, the power over which they have
expressly granted to the General Government. But the present case is
not of that character. Nor would it be, if prohibiting sales within the
acknowledged limits of a State, in cases affecting public morals or
public health. Nor is there in this case any complaint, either by a
foreign merchant or foreign nation, that treaties are broken; or by
any of our own States or by Congress, that its acts or the constitution
have been violated.

There are additional illustrations of such powers, existing on general
principles in all independent States, given in Puffendorf, B. 8, ch. 5,
$ 30, as well as in various other writers on national law. And those
exercised under what he terms ‘‘sovereign or transcendental pro-
priety ” ($ Tth), and those which we class under the right of ¢ emi-
nent domain,” are recognized in the fifth amendment to the constitution
itself, and go far beyond this.

Much more is there an authority to forbid sales, where an authority
exists both to seize and destroy the article itself, as is often the case at
quarantine.

So the power to forbid the sale of things is surely as extensive, and
rests on as broad principles of public security and sound morals, as
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that to exclude persons. And yet, who does not know that slaves
have been prohibited admittance by many of our States, whether
coming from their neighbors or abroad? And which of them cannot
forbid their soil from %eing polluted by incendiaries and felons from
any quarter ?

Nor is there, in my view, any power conferred on the General Gov-
ernment which has a right to control this matter of internal commerce
or police, while it is fairly exercised so as to accomplish a legitimate
object, and by means adapted legally and suitably to such end alone.
New Hnmpsgjre has, for many years, made it penal to bring into her
limits paupers even from other States; and this is believed to be a
power exercised widely in Europe amon%I independent nations, as well
as in this country among the States. (New Hampehire Revised Stat-
utes, Paupers, 14&3

It is the undoubted and reserved power of every State here, as a
political body, to decide, independent of any provisions made by Con-
gress, though subject not to conflict with any of them when rightful, who
shall compose its population, who become its residents, who its citizens,
who enjoy the privileges of its laws, and be entitled to their protection
and favor, and what kind of property and business it will tolerate and
protect. And no one government, or its agents or navigators, possess
any right to make another State, against its consent, a penitentia.r{,
or hospital, or poor-house farm for its wretched outcasts, or a receptacle
for its poisons to health, and instruments of gambling and debauchery.
Indeed, this court has deliberately said, ‘ We entertain no doubt
whatsoever, that the States, in virtue of their general police power,
possess full juriediction to arrest and restrain runaway slaves, and
remove them from their borders, and otherwise to secure themselves
against their depredations and evil example, as they certainly may do
in cases of idlers, vagabonds and paupers.” (Prigg v. Pennsylvania,
16 Peters, 625.)

There may be some doubt whether the General Government or each
State possesses the prohibitory power, as to persons or property of cer-
tain kinds, from coming into the limits of the State. But it must exist
somewhere; and it seems to me rather a police power, belonging to
the States, and to be exercised in the manner best suited to the tastes
and institutions of each, than one anywhere ted or proper to the
peculiar duties of the General Government. Or, if vested in the latter
at all, it is but concurrent. Hence, when the latter prohibited the
import of obscene prints in the tariff of 1842, it was a novelty, and
was considered by some more properly to be left to the States, as it
opened the door to a prohibition, or to prohibitory duties, to many
articles, by the General Government, which some States might desire,
but others not wish to come in as competitors to their own manufac-
tures. But, as previously shown, to prohibit sales is not the same
power, nominally or in substance, as to prohibit imports.

It is possible, that, under our system of double governments over
one and the same people, the States cannot prohibit the mere arrival
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of vessels and cargoes which they may deem dangerous in character to
their public peace, or public morals, or general health. This might,
perhaps, trench on foreign commerce. Nor can they tax them as
imports. This might trench on that part of the constitution which
forbids States to lay duties on imports. But, after articles have
come within the territorial limits of States, whether on land or water,
the destruction itself of what contains disease and death, and the longer
continuance of such articles within their limits, or the terms and
conditions of their continuance, when conflicting with their legitimate
police, or with their power over internal commerce, or with their right
of taxation over all persons and property under their protection and
jurisdiction, seems one of the first principles of State sovereignty, and
indispensable to public safety. Such extraordinary powers, I concede,
are to be exercised with caution, and only when necessary or clear]
justifiable in emergencies, on sound and constitutional principles; and,
if used too often, or indiscreetly, would open a door to much abuse.
But the powers seem clearly to exist in the States, and ought to remain
there; and though, in this instance, they are not used to this extent,
but still, as respectable minorities within these three States believe not
to be useful, and as some other States do not think deserving imitation,
yet they are used as the competent and constitutional power within
each has judged to be proper for its own welfare, and as does not
appear to be repugnant to any part of the constitution, or a treaty, or
an act of Congress. They must, therefore, not be interfered with by
this court; and the more especially, as one reason why these powers
have been left with the States is, that the subject-matter of them is
better understood by each State than by the Union; and the policy
and opinions and usages of one State in relation to some of them may
be very unlike those of others, and therefore require a different system
of legislation. Where can such a power, also, be safer lodged, than
with those public bodies, or States, who are themselves to be the
test sufferers in interest and character by an improper use of it?
f it should happen at any time to be exercised injudiciously, that
circumstance would furnish a ground for an appeal rather to the intel-
ligence and prudence of the %rtz.te, in respect to its modification or
repeal, than an authority for this court, by a writ of error, to interfere
with the well-considered decision of a State court, and reverse it, and
pronounce a State law null and void, merely on that account.

Many State laws are such that their expediency and justice may
be doubted widely, and by this tribunal; but this confers no authority
on us to nullify them; nor is any such authority, for such a cause,
conferred on Congress by any part of the constitation.

The States stand properly on their reserved rights, within their own
powers and sovereignty, to judge of the expediency and wisdom of
their own laws; and while they take care not to violate clearly any
portion of the constitution or statutes of the General Government, our
duty to that constitution and laws, and our respect for State rights,
must require us not to interfere.

~
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ON MARTIAL LAW IN RHODE ISLAND.*

THE writ in this case charges the defendants with breaking and
entering the plaintiff’s dwelling-house, on the 29th of June, 1842,
and doing much damage. :

The plea in justification alleges that, on June 24th, 1842, an assem-
bly in arms had taken place in Rhode Island, to overawe and make
war upon the State. And therefore, in order to protect its govern-
ment, the Legislature, on the 25th of that month, passed an act declar-
ing the whole State to be under martial law. That the plaintiff was
assisting in traitorous designs, and had been in arms to sustain them,
and the defendants were ordered by J. Child, an officer in the militia,
to arrest the plaintiff, and, supposing him within the house named in
the writ, to break and enter it for the purpose of fulfilling that order;
and, in doing this, they caused as little damage as possible.

The replication denied all the plea, and averred that the defendants

did the acts complained of in their own wrong, and without the cause
alleged. . .
o repel the defence, and in vindication of the conduct of the plain-
tiff, much evidence was offered; the substance of which will be next
stat];ad, with some leading facts proved on the other side in connection
with it.

The people of Rhode Island had continued to live under their charter
of 1663 from Charles the Second, till 1841, with some changes in the
right of suffrage by acts of the Legislature, but without any new con-
stitution, and still leaving in force a requirement of a freehold qualifi-
cation for voting. By the growth of the State in commerce and man-
ufactures, this requirement had for some time been obnoxious, as it
excluded so many adult males of personal worth, and possessed of intel-
ligence and wealth, though not of land,—and as it made the ancient
apportionment of the number of representatives, founded on real estate,
verli disproportionate to the present population and personal property
in different portions and towns of the State.

This led to several applications to the Legislature for a change in
these matters, or for provision to have a convention of the people caliled,
to correct it by a new constitution. These all failing, voluntary socie-
ties were formed in 1841, and a convention called by them of delegates
selected by the male adults who had resided one year in the State,

* Dissenting opinion in case of Luther versus Borden ef al. January term 8. C.
U. 8., 1849.
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with a view chiefly to correct the right of suffrage and the present
unequal apportionment of representatives. This, though done without
the formalities or recommendation of any statute of the State, or any
provision of the charter, was done peacefully, and with as much care
and form as were practicable without sach a statute or charter pro-
vision. A constitution was formed by those delegates, a vote taken
on its ratification, and an adoption of it made, as its friends su s
and offered to prove, by a decided majority, both of the freehold voters
and of the male adults in the State.

Political officers for the executive and legislative departments were
then chosen under it by those in its favor, which officers assembled on
the 3d of May, 1842, and took their respective oaths of office, and
appointed several persons to situations under the constitution, and
among them the existing jm:ﬁes of the superior court.

After transacting some other business the next day,—but the old
officers in the State under the charter not acknowledging their authority,
nor surrendering to them the public records and public property, —
they adjourned till July after, and never convened again, nor performed
any further official duties. Nor did they ipstitute actions for the pos-
session of the public records and public property; but T. Dorr, the
person elected governor, at the head of an armed force, on the 25th
of June, 1842, n his supposed official capacity, made some attempt to
get possession of the public arsenal ; but failing in it, he dismissed the
military assembled, by a written order, on the 27th of June, and left
the State. He stated as a reason for this, ‘‘that a majority of the
friends of the people’s constitution disapprove of any further forcible
measures for its support.”

In the mean time, the officers under the old charter, having, as
before suggested, continued in possession of the public records and prop-
erty, and in the discharge of their respective tp;nctions, passed an act,
on the 24th of June, placing the State under martial law. A procla-
mation was then issued by the governor, warning the people not to
support the new constitution or its officers, and another act was passed,
making it penal to officiate under it. An application was made to the
President of the United States for assistance in quelling the disturb-
ances apprehended, but was answered by him on the 29th of May,
1842, not complying with the request, though with expressions of
willingness to do it, should if, in his opinion, afterwards become
necessary.

Nothing further seems to have been done by him in the premises,
except that, on the 20th of June, the day of the trespass complained
of in this action, a proclamation was prepared under his direction, but
not issued, denouncing such of the supporters of the new constitution
as were in arms to be * insurgents,’”’ and commanding them to disperse.

It was next shown by the respondents, that Dorr, the governor
elect under the new constitution, was, in August, 1842, indicted for
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treason against the State, and being apprehended in 1844, was then
tried and convicted.

It further appears, that the court, at the trial of the present cause,
ruled out the evidence offered by the plaintiff in support of his conduct,
and admitted that which went to justify the defendants, and decided
that the old charter, and not the new constitution, was in force at the
time the act passed declaring martial law, and that this law was valid,
and, as pleaded, justified the defendants in their behavior.

Without entering here at more length into details concerning the
unhappy controversy which agitated Rhode Island in 1842, it is man-
ifest that it grew out of a political difficulty among her own people, in
respect to the formation of a new constitution. It is not probable that
the active leaders, and much less the masses, who were engaged on
either side, had any intention to commit crimes or oppress illegally
their fellow-citizens. Such, says Grotius, is usually, in civil strife,
the true liberal view to be taken of the masses. (Grotius on War,
B. 8, ch. 11, sec. 6.) " And much more is it so, when, in a free
country, they honestly divide on great political principles, and do not
wage a struggle merely for rapine or spoils. this instance, each
side appears to have sought, by means which it considered lawful and
proper, to sustain the cause in which it had embarked, till peaceful
discussions and peaceful actions unexpectedly ripened into a resort to
arms, and brother became arrayed against brother in civil strife.
Fortunately, no lives were destroyed, and little property injured. But
the bitterness consequent on such differences did not pass off without
some highly penal legislation, and the extraordinary measure of the
establishment of martial law over the whole State. ~Under these cir-
cumstances, it i3 too much to expect, even at this late day, that a
decision on any branch of this controversy can be received without
some of the leaven of former political excitement and prejudice, on the
one side or the other, by those who were engaged in its stirring scenes.
Public duty, however, seems to require eac?gmember of this court to
speak freely his own convictions on the different questions which it
may be competent for us to decide; and when one of those members,
like myself, has the misfortune to differ in any respect from the rest,
to expﬁ with frankness, and undeterred by consequences, the grounds
of that difference.

This difference however, between me and my brethren, extends only
to the points in issue concerning martial law. But that being a very
important one in a free government, and this controversy having arisen
in the circuit to which I belong, and where the deepest interest is felt
in its decision, I hope to be excused for considering that point fully,
and for assigning, also, some additional and different reasons why I
concur with the rest of the court in the opinion, that the other leading
question — the validity of the old charter at that time — is not within
our constitutional jurisdiction. These two inquiries seem to cover the
whole debatable ground; and I refrain to give an opinion on the last
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uestion, which is merely political, under a conviction that, as a judge,

possess no right to do it, and not to avoid or conceal any views

entertained by me concerning them, as mine, before sitting on this
bench, and as a citizen, were frequently and publicly avowed.

It must be very obvious, on a little reflection, that the last is a mere
political question. Indeed, large portions of the points subordinate to
it, on this record, which have been so ably discussed at the bar, are of
a like character, rather than being judicial in their nature and cogni-
zance. Xor they extend to the power of the people, independent of
the Legislature, to make constitutions,— to the right of suffrage among
different classes of them in doing this,—to the authority of naked
majorities,— and other kindred questions, of such high political interest
ag, during a few years, to have agitated much of the Union, no less
than Rhode Island.

But, fortunately for our freedom from political excitements in
Jjudicial duties, this court can never with propriety be called on officially
to be umpire in questions merely political. The adjustment of these
questions belongs to the people and their political representatives,
either in the State or General Government. These questions relate to
matters not to be settled on strict legal principles. They are adjusted
rather by inclination,— or prejudice or compromise, often. Some of
them succeed or are defeated even by public policgea.lone, or mere
naked power, rather than intrinsic right. There being so different
tastes as well as opinions in politics, and especially in forming constitu-
tions,— some people prefer foreign models, some domestic, and some
neither ; while judges, on the contrary, for their guides, have fixed
constitutions and laws, given to them by others, and not provided by
themselves. And those others are no more Locke than an Abbé
Sieyes, but the people. Judges, for constitutions, must go to the
people of their own country, and must merely enforce such as the
people themselves, whose judicial servants they are, have been pleased
to put into operation. )

Another evil, alarming and little foreseen, involved in regarding
these as questions for the final arbitrament of judges, would be, that,
in such an event, all political privileges and rights would, in a dispute
among the people, depend on our decision finally. We would pos-
sess the power to decide against as well as for them, and, under a preju-
diced or arbitrary judiciary, the public liberties and popular privileges
might thus be much perverted, if not entirely prostrated. But, allow-
ing the people to make constitutions and unmake them, allowing their
representatives to make laws and unmake them, and without our
interference as to their principles or policfy in doing it, yet, when
constitutions and laws are made-and put in force by others, then the
courts, as empowered by the State or the Union, commence their
functions, and may decide on the rights which conflicting parties can
legally set up under them, rather than about their formation itself.
Qur power begins after theirs ends. Constitutions and laws precede
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the judiciary,— and we act only under and after them, and as to dis-
uted rights beneath them, rather than disputed points in making them.

e speak what is the law, jus dicere, we speak or construe what is
the constitution, after both are made, but we make, or revise, or con-
trol neither. The disputed rights beneath constitutions already made
are to be governed by precedents, by sound legal principles, by positive
legislation, clear contracts, moral duties, and fixed rules; they are per
se questions of law, and are well suited to the education and habits of
the bench. But the other disputed points in making constitutions
depending often, as before shown, on policy, inclination, popular
resolves, and popular will, and arising not in respect to private rights,
— not what is meum and fuwm,—but in relation to politics, they
belong to politics, and they are settled by political tribunals, and are
too dear to a people bred in the school of Sydney and Russel for them
ever to intrust their final decision, when disputed, to a class of men
who are so far removed from them as the judiciary,—a class, also,
who might decide them erroneously as well as right, and if in the former
way, the consequences might not be able to be averted except by a
revolution,— while a wrong decision by a political forum can often be

fully corrected by new elections or instructions, in a single month.
And if the people, in the distribution of powers under the constitution,
should ever think of making judges supreme arbiters in political con-
troversies, when not selected by, nor, frequently, amenable to them,
nor at liberty to follow such various considerations in their judgments
as belong to mere political questions, they will dethrone themselves,
and lose one of their own invaluable birthrights; building up, in this
way — slowly, but surely —a new sovereign power in the republic, in
most respects irresponsible and unchangeable for life, and one more
dangerous, in theory at least, than the worst elective oligarchy in the
worst of times. Again, instead of controlling the people in political
affairs, the judiciary in our system was designed rather to control indi-
viduals, on the one hand,"when encroaching, or to defend them, on the
other, under the constitution and the laws, when they are encroached
upon. And if the judiciary at times seems to fill the important
station of a check in the government, it is rather a check on the legis-
lature who may attempt to pass laws contrary to the constitution, or
on the executive who may violate both the laws and constitution,
than on the people themselves, in their primary capacity as makers and
amenders of constitutions.

Hence the judiciary power is not regarded by elementary writers on
politics and jurisprudence as a power codrdinate or commensurate
with that of the people themselves, but rather codrdinate with
that of the legislature. (Kendall ». U. States, 12 Peters, 526.)
Hence, too, the following view was urged, when the adoption of the
constitution was under consideration: “It is the more rational to sup-
pose that the courts were designed to be an intermediate body between
the people and the legislature, in order, among other things, to kecp
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the Jafter within the limits assigned to theirauthority.” (Federalist,
No. 77, by Hamilton.) * Nor does the conclusion by any means
suppose & superiority of the judicial to the legislative power. It only
supposes that the power of the people is superior to both,” &e., &e. -

But how would this superiority be as to this court, if we could
decide finally on all the political claims and acts of the people, and
overrule or sustain them according only to our own views? So the
judiciary, by its mode of appointment, long duration in office, and
slight accountability, is rather fitted- to check -legislative power than
political, and enforce what the political authorities have manifestly
ordained. These last authorities are, by their pursuits and interests,
better suited to make rules; we, to expound and enforce them, after
made.

The subordinate questions which also arise here in connection with
the others,—such as whether all shall vote, in forming or amending those
constitutions, who are capable and accustomed to transact business in
social and civil life, and none others; and whether, in great exigencies
of oppression by the legislature itself, and refusal by it to give relief,
the people may not take the subject into their own hands, independent
of the legislature ; and whether a simple plurality in number on such
an occasion, or a majority of all, or a larger proportion, like two-thirds
or three-fourths, shall be deemed necessary anXo proper for a change;
and whether, if peacefully completed, violence can afterwards be legally
used against them by the old government, if that is still in possession
of the public propert{nand public records; whether what are published
and acted on as the laws and constitution of a State were made by
persons duly chosen or not, were enrolled and read according to certain
parliamentary rules or not, were in truth voted for by a majority or
two-thirds ; — these, and several other questions equally debatable and
difficult in their solution, are in some aspects a shade less political.
But they are still political. They are too near all the great funda-
mental principles in government, and are too momentous, ever to have
been intrusted by our jealous fathers to-a body of men like judges,
holding office for life, independent in salary, and not elected by the
people themselves.

Non nostrum tantas componere lites. 'Where, then, does our
power, as a general rule, begin? In what place runs the true boun-
dary-line? It is here. Let the political authorities admit as valid a
constitution made with or without previous provision by the Legisla-
ture, as in the last situation Tennessee and ﬁ[ichigan were introduced
into the Union. (See Federalist, No. 40, and 2 EIll. Deb. 57; 13
Regis by Y. 95, 1164, and Cong. Globe, App. 78, 137, 147.) Let
the collected will of the people, as to changes, be so strong, and so
strongly evinced, as to call down no bills of pains and penalties to
resist it, and no arming of the militia or successful appeals to the General
Government to suppress it by force, as none were in some cases abroad
as well as in America, and one recently in New York, which might be
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cited beside those above. ' (See A. D. 1846, and opinion of their
judges.) In short, let a constitution or law, however originating, be
clearly acknowledged by the existing political tribunals, and be put
and kept in successful operation. The judiciary can then act in con-
formity to and under them. (Kemper v. Hawkins, 1 Virg. Cas., 74,
App.) Then, when the claims of individuals come in conflict under
them, it is the true province of the judiciary to decide what they
rightfully are under such constitutions and laws, rather than to decide
whether those constitutions and laws themselves have been rightfully
or wisely made. -

Again, the constitution of the United States enumerates specially
the cases over which its judiciary is to have cognizance, but nowhere
includes controversies between the people of a State as to the formation
or change of their constitutions. (See Article 8, sec. 2.) Though at
first the federal judiciary was empowered to entertain jurisdiction
where a State was a party in a suit, it has since been deprived even
of that power by a jealous country, except in cases of disputed boun-
dary. (Article 3, sec. 2; Amendment 11th; Massachusetts v. Rhode
Island, 12 Peters, 755.)

If it be asked, what redress have the people, if wronged in these
matters, unless by resorting to the judiciary, the answer is, they have
the same as in all other political matters. In those, they go to the
ballot-boxes, to the Legislature or executive, for the redress of such
grievances as are within the jurisdiction of each, and for such as are
not, to conventions and amendments of constitutions. And when the
former fail, and these last are forbidden by statutes, all that is left in
extreme cases, where the suffering is intolerable and the prospect is
§00d of relief by action of the people without the forms of law, is to

o a3 did Hampden and Washington, and venture action without those
forms, and abide the consequences. Should strong majorities favor the
change, it generally is completed without much violence. In most
States, where representation is not unequal, or the right of suffrage is
not greatly restricted, the popular will can be felt and triumph throngh
the popular vote and the delegates of the people in the Legislature, and
will thus lead soon, and peacefully, to legislative measures ending in
reform, pursuant to legislative countenance, and without the necessity
of any stronger collateral course. But when the representation is of
a character which defeats this, the action of the people, even then, if
by large majorities, will seldom be prosecuted with harsh pains and
penalties, or resisted with arms.

Changes thus demanded and thus supported will usually be allowed
to go into peaceful consummation. But when not so allowed, or when
they are attempted by small or doubtful majorities, it must be con-
ceded that it will be at their peril, as they will usually be resisted by
those in power by means of prosecutions, and sometimes by violence,
and, unless crowned by success, and thus subsequently ratified, they
will often be punished as rebellious or treasonable.
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If the majorities, however, in favor of changes, happen to be large,
and still those in power refuse to yield to them, as in the English
revolution of 1688, or in our own of 1776, the popular movement will
generally succeed, though it be only by a union of physical with moral
strength ; and when triumphant, it will, as on those occasions, confirm
by subsequent forms of law what may have begun without them.

There are several other questions, also, which may arise under our
form of government, that are not properly of judicial cognizance. They
originate in political matters, extend to political objects, and do not
involve any pecuniary. claims or consequences between individuals, so
a3 to become grounds for judicial inquiry. These questions are decided
sometimes by Legislatures, or heads of departments, or by public polit-
ical bodies, and sometimes by officers, executive or military, so as not
to be revisable here. (See Decatur v. Paulding, 14 Peters, 497.)

Looking to all these considerations, it appears to me that we cannot
rightfully settle those grave political questions which, in this case,
have been discussed in connection with the new constitution ; and, as
judges, our duty is to take for a guide the decision made on them by
the proper political powers, and, whether right or wrong according to
our private opinions, enforce it till duly altered. But it is not neces-
sary to rest this conclusion on reasoning alone. Several precedents in
this court, as well as in England, show the propriety of it.

In Foster et al. v. Neilson (2 Peters, 809), where the title to the
property depended on the question whether the land was within a
cession by treaty to the United States, it was held that after our gov-
ernment, legislative and executive, had claimed jurisdiction over it, the
courts must consider that the question was a political one, the decision
of which, having been made in this manner, they must conform to.
(See, also, 6 Peters, T11, and Garcia v. Lee, 12 Peters, 520; 13
Peters, 419.) In The Cherokee Nation v. The State of Georgia (5
Peters, 20), the court expressed strong doubts whether it was not a

litical question, not proper for their decision, to protect the Cherokee

dians in their possessions, and to restrain the State of Georgia and
construe and enforce its treaty obligations. Justice Johnson seemed
decisive that it was.

In Massachusetts ». Rhode Island (12 Peters, 736, 788), it was
held that the boundaries between States was a political question per
se, and should be adjusted by political tribunals, unless agreed to be
settled as a judicial question, and in the constitution so provided for.
(Garcia v. Lee, ib. 520.)

In Barclay v. Russel (8 Ves. 424), in respect to confiscations, it
was held to be a political question, and a subject of treaty, and not of
municipal jurisdiction. (P. 434.) .

In Nabob of the Carnatic ». The East India Company (2 Ves. jun.
563, the court decided that political treaties between a foreign state
and subjects of Great Britain, conducting as a state under acts of
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Parliament, are not a matter of municipal jurisdiction, and to be exam-
ined and enforced by the judiciary.

Another class of political questions, coming still nearer this, is,
which must be regarded as the rightful government abroad, between
two contending parties? That is never settled by the judiciary, but is
left to the decision of the General Government. (The Cherokee Case,
5 Peters, 50; and Williams ». Suffolk Ins. Co., 18 Peters, 419; 2
Cranch, 241; Rose v. Himely, 4 Cranch, 268; United States v.
Palmer, 3 Wheat. 634, and Gelston v. Hoyt, ib. 246; The Divina
Pastora, 4 Wheat. 64; 14 Ves. 353; 11 Ves. 583; 1 Edw. Ad. 1.)

The doctrines laid down in Palmer’s case are as directly applicable
to this in the event of two contending parties in arms in a domestic
war as in a foreign. If one is recognized by the executive or Legisla-
ture of the Union as the de facto government, the judiciary can only
conform to that political decision. (See, also, The Santissima Trin-
dad, 7 Wheat. 336, 337.) And, further, that if our General Govern-
ment recognizes either as exclusively in power, the judiciary must
sustain its belligerent rights. (See 8 Sumner, 270.) In the case of
The City of Berne v. the Bank of England (9 Ves. 348), it was held
that ““a judicial court cannot take notice of a foreign government not
acknowledged by the government of the country in which the court
sits.” The same rule has been applied by this court in case of a con-
test as to which is the true constitution, between two, or which pos-
sesses the true legislative power in one, of our own States,— those
citizens acting under the new constitution, which is objected to as
irregularly made, or those under the old territorial government therein.
(Semb. Scott et al. v. Jones et al., 5 Howard, 874.) In that case,
we held that no writ of error lies to us to revise a decision of a State
court, where the only question is the validity of the statute on account
of the political questions and objections just named. It was held, also,
in Williams ». Suffolk Ins. Co. (8 Sumner, 270), that where a claim
exists by two governments over a country, the courts of each are bound
to consider the claims of their own government as right, being settled for
the time being by the proper political tribunal. And hence no right
exists in their judicial authorities to revise that decision. (Pp. 273,
275; 8. C., 13 Peters, 419.) * Omnia rite acta. It might other-
wise happen, that the extraordinary spectacle might be presented of
the courts of a country disavowing and annulling the acts of its own
government in matters of state and political diplomacy.”’

This is no new distinction in judicial practice, any more than in
Jjudicial adjudications. The pure mind of Sir Matthew Hale, after
much hesitation, at last consented to preside on the bench in adminis-
tering the laws between private parties under a government established
and recognized by other governments, and in full possession de facto
of the records and power of the kingdom, but without feeling satisfied
on inquiring, as a judicial question, into its legal rights. Cromwell
had “ gotten possession of the government,’”” and expressed a willingness
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“to rule according to the laws of the land,”—by “red gowns rather
than red coats,”” as he is reported to have quaintly remarked. And
this Hale thought justified him in acting as a judge. (Hale’s Hist. of
the Com. Law, p. 14, Preface.) For a like reason, though the power
of Cromwell was soon after overturned, and Charles the Second
restored, the judicial decisions under the former remained unmolested
on this account, and the judiciary went on as before, still looking only
to the de facto government for the time being. Grotius virtually
holds the like doctrine. (B. 1, ch. 4, sec. 20, and B. 2, ch. 13, sec.
11.) Such was the case, likewise, over most of this country, after
the declaration of independence, till the acknowledgment of it by
England in 1783. (8 Story’s Com. on Const. §$ 214, 215.) And
such is believed to have been the course in France under all her
dynasties and régimes during the last half-century.

These conclusions are strengthened by the circumstance, that the
Supreme Court of Rhode Island, organized since, under the second
new constitution, has adopted this principle. In numerous instances,
this court has considered itself bound to follow the decision of the State
tribunals on their own constitutions and laws. (See cases in Smith v.
Babcock, 2 Woodb. and Min.; 5 Howard, 189; Elmendorf v. Taylor,
10 Wheat. 159; Bank of U. States v. Daniel et al., 12 Peters, 32.)
This, of course, relates to their validity when not overruling anﬂ
defence set up under the authority of the United States. None suc
was set up in the trial of Dorr, and yet, after full hearing, the Supreme
Court of Rhode Island decided that the old charter and its Legislature
were the political powers which they were bound to respect, and the
only ones legally in force at the time of this transaction; and accord-
ingly convicted and punished the governor chosen under the new
constitution for treason, as being technically committed, however pure
may have been his political designs or private character. (Report of
Dorr’s Trial, 1844, pp. 130, 131.) The reasons for this uniform
compliance by us with State decisions made before ours on their own
laws and constitutions, and not appealed from, are given by Chief
Justice Marshall with much clearness. It is only necessary to refer
to his language in Elmendorf v. Taylor, (10 Wheat. 159.)

Starting, then, as we are forced to here, with several political ques-
tions arising on this record, and those settled by political tribunals in
the State and General Government, and whose decisions on them we
possess no constitutional authority to revise, all which, apparently, is
left for us to decide is the other point,— whether the statute establish-
ing martial law over the whole State, and under which the acts done
by the defendants are sought to be justified, can be deemed constitu-
tional.

To decide a point like this last is clearly within judicial cognizance,
it being a matter of private personal authority and right, set up by the
defendants under constitutions and laws, and not of political power, to
act in relation to the making of the former.
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Firstly, then, in order to judge properly whether this act of Assem-
bly was constitutional, let us see what was the kind and character of
the law the Assembly intended, in this instance, to establish, and under
which the respondents profess to have acted.

The Assembly says: — ‘The State of Rhode Island and Provi-
dence Plantations is ﬁereby placed under martial law, and the same is
hereby declared to be in full force until otherwise ordered by the Gen-
eral mbly, or suspended by proclamation of his Excellency the
Governor of the State.” Now, the words ‘ martial law,” as here

used, cannot be construed in any other than their legal sense, long

known and recognized in legal precedents as well as political his-
tory. (See it in 1 Hallam’s Const. Hist. ch. 5, p. 258; 1 MacAr-
thur on Courts-Martial, 33.) The Legislature evidently meant to be
understood in that sense by using words of such well-settled construc-
tion, without any limit or qualification, and covering the whole State
with its influence, under a supposed exigency and justification for such
an unusual course. I do not understand this to be directly combated
in the opinion just delivered by the Chief Justice. That they could
mean no other than the ancient martial law often used before the Peti-
tion of Right, and sometimes since, is further manifest from the fact,
that they not only declared ‘‘ martial ” law to exist over the State,
but put their militia into the field to help, by means of them and such
a law, to suppress the action of those denominated ‘ insurgents,” and
this without any subordination to the civil power, or any efforts in con-
Jjunction and in coGperation with it. The defendants do not aver the
existence of any civil precept which they were aiding civil officers to
execute, but set up merely military orders under martial law. Not-
withstanding this, however, some attempts have been made at another
construction of this act, somewhat less offensive, by considering it a
mere equivalent to the suspension of the habeas corpus, and another
still to regard it as referring only to the military code used in the
armies of the United States and England. But when the Legislature
enacted such a system ‘as martial law,” what right have we to say
that they intended to establish something else and something entirely
different? A suspension, for instance, of the writ of habeas corpus,—
a thing not only unnamed by them, but wholly unlike and far short,
in every view, of what they both saidand did? Because they not only
said, eo nomine, that they established * martial law,”” but they put in
operation its principles; principles not relating merely to imprison-
ment, like the suspension of the habeas corpus, but forms of arrest
without warrant, breaking into houses where no offenders were found,
and acting exclusively under military orders, rather than civil precepts.

Had the Legislature meant merely to suspend the writ of habeas
corpus, they, of course, would have said that, and nothing more. A
brief examination will show, also, that they did not thus intend to put
in force merely some modern military code, such as the Articles
of War made by Congress, or those under the Mutiny Act in Eng-
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land. They do not mention either; and, what is conclusive on this,
neither would cover or protect them, in applying the provisions of
those laws to a person situated like the plaintiff. gFor nothing is bet-
ter settled than that military law applies only to the military; but
“ martial law’’ is made here to apply to all. (Hough on Courts-
Martial, 884, note; 27 State Trials, 625, in Theobald Wolfe Tone’s
case.

The present laws for the government of the military in England,
also, do not exist in the vague and general form of martial law, but
are explicitly restricted to the military, and are allowed as to them
only to prevent desertion and mutiny, and to preserve good discipline.
(1 BL é)om. 412; 1 MacArthur on Courts-Martial, p. 20.) So, in
this country, legislation as to the military is usually confined to the
General Government, where the great powers of war and peace reside.
And hence, under those powers, Congress, by the act of 1806 (2 Stat.
at Large, 859), has created the Articles of War, “by which the
armies of the United States shall be governed,” and the militia when
in actual service, and only they. To show this is not the law by which
other than those armies shall be governed, it has been found neces-
gary, in order to include merely the drivers or artificers * in the ser-
vice,”” and the militia after smustered into it, to have special statutory
sections. (See articles 96 and 97.) Till mustered together, even
the militia are not subject to martial law. (5 Wheat. 20; 8 Stor.
Com. Const. $ 120.) And whenever an attempt is made to embrace
others in its operation, not belonging to the military or militia, nor hav-
ing ever agreed to the rules of the service, well may they say, we have
not entered into such bonds,— in Aec vincule, non veni. (2 Hen.
Bl 99; 1 Bl. Com. 408, 414; 1 D. & E. 498, 550, 784 ; 27 State
Trials, 625.) Well may they exclaim, as in Magna Charta, that *“no
freeman shall be taken or imprisoned but by the lawful judgment of
his equals, or by the law of the land.” There is no pretence that this
plaintiff, the person attempted to be arrested by the violence exercised
here, was a soldier or militia-man then mustered into the service of
the United States, or of Rhode Island, or subject el:iy its laws to be so
employed, or on that account sought to be seized. He could not,
therefore, in this view of the case, be arrested under this limited and
different kind of military law, nor houses be broken into for that pur-
pose and by that authority.

So it is a settled principle even in England, that, ¢ under the British
constitution, the military law does in no respect either supersede or
interfere with the civil law of the realm,” and that ¢ the former is in
general subordinate to the latter” (Tytler on Military Law, 865);
while ¢“ martial law”’ over-rides them all. The Articles of War, like-
wise, are not only authorized by permanent rather than temporary leg-
islation, but they are prepared by or under it with punishments and
rules before promulgated, and known and assented to by those few who
are subject to them, as operating under established legal principles and
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the customary military law of modern times. (1 East, 306, 318;
Pain »v. Willard, 12 W{leat. 539, and also 19; 1 MacArthur, Courts-
Martial, 13 and 215.) They are also definite in the extent of author-
ity under them as to subject-matter as well as persons, as they regu-
late and restrain within more safe limits the jurisdiction to be used,
and recognize and respect the civil rights of those not subject to it, and
even of those who are, in all other matters than what are military and
placed under military cognizance. (2 Stephen on Laws of Eng. 602;
9 Bac. Abr., Soldier, F'; Tytler on Military Law, 119.) And asa
further proof how rigidly the civil power requires the military to con-
fine even the modified code martial to the military, and to what are
strictly military matters, it cannot, without liability to a private suit
in the judicial tribunals, be exercised on a soldier himself for a cause
not military, or over which the officer had no right to order him; as,
for example, to attend school instruction, or pay an assessment towards
it out of his wages. (4 Taunt. 67; 4 Maule & Selw. 400; 2 Hen.
BL. 108, 537; 3 Cranch, 837; 7 Johns. 96.)

The prosecution of Governor Wall, in England, for causing, when
he was 1n military command, a soldier to be seized and flogged so that
he died, for an imputed offence not clearly military, and by a pre-
tended court-martial without a full trial, and executing Wall for the
offence after a lapse of twenty years, illustrate how jealously the exer-
cise of any martial power is watched in England, though in the army
itself, u.ndv on its own members. (See Annual Register for 1802, p.
569; 28 State Trials, p. 52, Howell’s ed.)

How different in its essence and forms, as well as subjects, from the
Articles of War was the ‘“‘martial law” established here over the
whole people of Rhode Island, may be seen by adverting to its charac-
ter for a moment, as described in judicial as well as political history.
It exposed the whole population not only to be seized without warrant
or oath, and their houses broken open and rifled, and this where the
municipal law and its officers and courts remained undisturbed and
able to punish all offences, but to send prisoners, thus summarily
arrested in a civil strife, to all the harsh pains and penalties of courts-
martial or extraordinary commissions, and for all kinds of supposed
offences. By it, every citizen, instead of reposing under the shield
of known and fixed laws as to his liberty, property and life, exists
with a rope round his neck, subject to be hung up by a military despot
at the next lamp-post, under the sentence of some drum-head court-
martial. (See Simmons’ Pract. of Courts-Martial, 40.) See such a
trial in Hough on Courts-Martial, 383, where the victim on the spot
was ‘“blown away by a gun,””  neither time, place, nor persons con-
sidered.” As an i]fustration how the passage of such a law may be
abused, Queen Mary put it in force in 1558, by proclamation merely,
and declared ¢ that whosoever had in his possession any heretical,
treasonable, or seditious books, and did not presently burn them, with-
out reading them or showing them to any other person, should be
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esteemed a rebel, and without any further delay be executed by the
martial law.” (Tytler on Military Law, p. 50, ch. 1, sec. 1.)

For convincing reasons like these, in every country which makes
any claim to political or civil liberty, ‘‘martial law,”” as here attempted,
and as once practised in England against her own people, has been
expressly forbidden there for near two centuries, as well as by the
principles of every other free constitntional government. (1 Hallam’s
Const. Hist. 420.) And it would be not a little extraordinary, if the
spirit of our institutions, both state and national, was not much
stronger than in England against the unlimited exercise of martial law
over a whole people, whether attempted by any chief magistrate or
even by a Legislature.

It is true, and fortunate that it is true, the consequent actual evil
in this instance from this declaration of martial law was smaller than
might have been naturally anticipated. But we must be thankful for
this, not to the harmless character of the law itself, but rather to an
inability to arrest many, or from the small opposition in arms, and its
short continuance, or from the deep jealousy and rooted dislike gener-
ally in this country to any approach to the reign of a mere military
despotism. Unfortunately, the Legiglature had probably heard of this
measure in history, and even at our Revolution, as used by some of
the British generals against thoge considered rebels; and, in the con-
fusion and hurry of the crisis, seem to have rushed into it suddenly,
and, I fear, without a due regard to private rights, or their own con-
stitutional powers, or the supervisory authority of the General Govern-
ment over wars and rebellions.

Having ascertained the kind and character of the martial law
established by this act of Assembly in Rhode Island, we ask next, how,
under the general principles of American jurisprudence in modern
times, such a law can properly exist, or be judicially upheld. A brief
retrospect of the ual but decisive repudiation of it in England
will exhibit many of the reasons why such a law cannot be rightfully
tolerated anywhere in this country.

One object of parliamentary inquiry, as early as 1620, was to check
the abuse of martial law by the king which had prevailed before.
(Tytler on Military Law, 502,) The Petition of Right, in the first
year of Charles the First, reprobated all such arbitrary proceedings in
the just terms and in the terse language of that great patriot as well
as judge, Sir Edward Coke, and prayed they might be stopped and
never repeated. To this the king wisely replied,—* Soit droit fait
come est desire,— Let right be done asdesired.” (Petition of Right,
in Statutes at Large, 1 (%harles 1.) Patting it in force by the king
alone was not only restrained by the Petition of Right early in the
seventeenth century, but virtually denied as lawful by the Declaration
of Rights in 1688.  (Tytler on ibhmry Law, 307.) Hallam, there-
fore, in his Constitutional History, p. 420, declares that its use by
“the commissions to try military offenders by martial law was a pro-
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cedure necessary within certain limits to the discipline of an armg', but
unwarranted by the constitution of this country.” Indeed, a distin-
guished English judge has since said, that * martial law,” as of old,
now ‘does not exist in England at all,”” * was contrary to the consti-
tution, and has been for a century totally exploded.” (Grant v.
Gould, 2 Hen. Bl. 69; 1 Hale, P. C. 346 ; Hale, Com. Law, ch. 2,
p- 86; 1 MacArthur, 55.) This is broad enough, and is correct as to
the community generally in both war and peace. No question can
exist as to the correctness of this doctrine in time of peace. The
Mutiny Act itself, for the government of the army, in 86 Geo. 3, ch.
24, sec. 1, begins by reciting, ‘ Whereas, no man can be forejudged
of life or limb, or subjected in time of peace to any punishment
within the realm by martial law.”” (Simmons’ Pract. of Courts-
Martial, 38.)

Lord Coke says, in 8 Inst. 52: — “If a lieutenant, or other that
hath commission of martial authority in time of peace, hang or other-
wise execute any man by color of martial law, this is murder.”
“Thom. Count de Lancaster, being taken in open insurrection, was,
by judgment of martial law, put to death,” and this, though during
an insurrection, was adjudged to be murder, because done in time of
peace, and while the courts of law were open. ( 1 Hallam’s Const.
Hist. 260.) The very first Mutiny Act, therefore, under William the
Third, was cautious to exonerate all subjects except the military from
any punishment by martial law. . (Tytler on Military Law, 19, note.)
In this manner it has become gradually established in England, that in
peace the occurrence of civil strife does not justify individuals, or the
military, or the king, in using martial law over the people.

It appears, also, that nobody has dared to exercise it, in war or
peace, on the community at large, in England, for the last century
and a half, unless specially enacted by Parliament, in some great ex-
igency and under various restrictions, and then under the theory, not
that it is consistent with bills of rights and constitutions, but that
Parliament is omnipotent, and for sufficient cause may over-ride and
trample on them all temporarily.

After the civil authorities have become prostrated in particular
places, and the din of arms has reached the most advanced stages of
intestine commotions, a Parliament which alone furnishes the means of
war,— a Parliament unlimited in its powers,—has, in ertremis, on
two or three occasions, ventured on martial law beyond the military;
but it has usually confined it to the particular places thus situated,
limited it to the continuance of such resistance, and embraced in its
scope only those actually in arms. Thus the “ Insurrection Act”’ of
November, 1796, for Ireland, passed by the Parliament of England,
extended only to let magistrates put people * out of the king’s peace,”
and subject to military arrest, under certain circumstances. Even
then, though a,uthorizedy by Parliament, like the General Government
here, and not a State, it is through the means of the civil magistrate,
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and a clause of indemnity goes with it against prosecutions in the
“king’s ordinary courts of law.” (Annual Register, p. 173, for
A. D. 1798 ; 1 MacArthur, Courts-Martial, 84.) See also the cases of
the invasions by the Pretender, in 1715 and 1745, and of the Irish
rebellion in 1798. (Tytler on Mﬂi%w’ 48, 49, 369, 370, App.
No. 6, p. 402, the act passed by the Irish Parl.; Simmons’ Practice
of Courts-Martial, App. 633.) When speaking of the abgence of other
and sound precedents to justify such martial law in modern times here,
I am aware that something of the kind may have been attempted in
some of the doings of the British colonial governors towards this
country at the Revolution.

In the Annual Register for 1775, p. 183, June 12th, it may be
seen that Greneral Gage issued his proclamation, pardoning all who
would submit, except uel Adams and John Hancock, and farther
declaring, “that, as a stop was put to the due course of justice, mar-
tial law should take place till the laws were restored to their due

”»

e .

Though the engagements at Lexington and Concord happened on
the 19th of April, 1775, though Parliament had in February previous
declared the colonies to be in a state of rebellion (Ibid. p. 247T), and
though thousands of militia had assembled near Bunker Hill before
the 12th of June,—no martial law had been established by Parlia-
ment, and not till that day did General Gage, alone and unconstitu-
tionally, undertake, in the language of our fathers, to *‘ supersede the
course of the common law, and, instead thereof, to publish and order
the use and exercise of martial law.” (Ibid. p. 261; Journal of Old
Cong. 147, a declaration on 6th July, 1775, drawn up by J. Dick-
inson.

Am))ther of these outrages was by Lord Dunmore, in Virginia,
November 7th, 1775, not only declaring all the slaves of rebels free,
but ‘¢ declaring martial law to be enforced throughout this colony.”
(Annual Register for 1775, p. 28; 4 American Archives, 74.) This
was, however, justly denounced by the Virginia Assembly as an
‘““assumed power, which the king himself cannot exercise,” as it
“annuls the law of the land and introduces the most execrable of all
systems, martial law.”” (4 American Archives, 87.) It was areturn
to the unbridled despotism of the Tudors, which, as already shown,
one to two hundred years before, had been accustomed, in peace as
well as war, to try not only soldiers under it, but others, and by
courts-martial rather than civil tribunals, and by no settled laws
instead of the municipal code, and for civil offences no less than mili-
tary ones. (2 Hen. Bl 85; 8 Instit. 52; Stat. at Large, 1 Charles
1; Tytler on Military Law, passim.

Having thus seen that ‘“martial law’” like this, ranging over a
whole people and State, was not by our fathers considered proper at
all in peace or during civil strife, and that, in the country from which
we derive most of our8 jurisprudence, the king has long been forbidden

VOL. II
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to put it in force in war or peace, and that Parliament never, in the most
extreme cases of rebellion, allows it, except as being sovereign and
unlimited in power, and under peculiar restrictions, the next inquiry
is, whether the Legislature of Rhode Island could, looking to her
peculiar situation as to a constitution, rightfully establish such a law,
under the circumstances existing there in 1842; and, to meet this
question broadly, whether she could do it, regarding those circum-
stances, first, as constituting peace, and next, as amounting to war.
In examining this, I shall refrain from discussing the points agitated
at the bar, whether the old charter under which it took place was a
wise one for a republic, or whether the acts of the Legislature rendering
it so highly penal to resort to peaceful measures to form or put into
operation & new constitution without their consent, and establishing
‘“martial law’’ to suppress them, were characterized by the humanity
and the civilization of the present age towards their own fellow-citizens.
But I shall merely inquire, first, whether it was within the constitu-
tional power of that Legislature to pass such a law as this during
peace, or, in other words, before any lawful and competent declaration
of war; leaving all questions of mere expediency, as belonging to the
States themselves rather than the judiciary, and being one of the last
persons to treat any of them with disrespect, or attempt to rob them
of any legitimate power.

At the outset, it is to be remembered that, if Parliament now exer-
cises such a power occasionally, it is only under various limitations
and restrictions, not attended to in this case, and only because the
power of Parliament is b% the English constitution considered- as
unlimited or omnipotent. But here legislative bodies, no less than the
executive and judiciary, are usually not regarded as omnipotent.
They are in this country now limited in their powers, and placed
under strong prohibitions and checks. (8 Wheat. 88; 3 Smedes &
Marshall, 673.)

This court has declared that ‘ the Legislatures are the creatures of
the constitution. They owe their existence to the constitution. They
derive their powers from the constitution. It is their commission;
and therefore all their acts must be conformable to it, or else they will
be void.” (Vanhorne’s Lessee ». Dorrance, 2 Dall. 808 ; Vattel, ch.
3, sec. 34.) In most of our Legislatures, also, as in Rhode Island in
A. D. 1798, by a fundamental law, there has been incorporated into
their constitutions prohibitions to make searches for papers or persons
without a due warrant, and to try for offences except by indictment,
unless in cases arising in the army or navy or militia themselves.

The genius of our liberties holds in abhorrence all irregular inroads
upon the dwelling-houses and persons of the citizen, and with a wise
jealousy regards them as sacred, except when assailed in the established
and allowed forms of municipal law. Three of the amendments to the
constitution of the United States were adopted, under such influences,
to guard against abuses of power in those modes by the General Gov-
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ernment, and evidently to restrict even a modified * martial law " to
cases happening among military men, or the militia when in actual
service. For one of them, amendment fourth, expressly provides, that
“the right of the people to be secured in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be
violated ; and no warrants shall issue but upon probable cause, sup-
ported b‘{ oath or affirmation, and particularly describing the place to
be searched, and the persons or things to be seized.”” The others are
amendments third and fifth. And who could hold for a moment, when
the writ of habeas corpus cannot be suspended by the Legislature itself,
either in the General Government or most of the States, without an
express constitutional permission, that all other writs and laws could
be suspended, and martial law substituted for them over the whole
State or country, without any express constitutional license to that
effect, in any emergency? Much more is this last improbable, when
even the mitigated measure, the suspension of the writ of habeas corpus,
has never yet been found proper Il)); Congress, and, it is believed, by
neither of the States, since the federal constitution was adopted. (3
Story’s Com. on Const. $ 1325.)

Again, the act of June 24th, 1842, as an act of legislation by Rhode
Island, was virtually forbidden by the express declaration of principles
made by the Rhode Island Assembly in 1798, and also by the views
expressed through the delegates of their people upon adopting the
federal constitution, June 16th, 1790. These may be seen in 1
Elliott's Deb. 870, declaring, in so many words, ‘that every person
has a right to be secure from all unreasonable searches and seizures
of his person, his papers, or his property,” and warrants to search
without oath, and seizures by general warrant, are ‘‘ oppressive,”” and
“ ought not to be granted.”

But, as these views were expressed in connection with the constitu-
tion of the General Government, though avowed to be the principles
of her people gencrally, and as the doings in 1798 were in the form
of a law, and not a constitution, it was subject to suspension or repeal;
and hence it will be necessary to look into the charter to Rhode Island
of 1663, her only State constitution till 1842, to see if there be any

* limitation in that to legislation like this, establishing martial law.

So far from that charter, royal as it was in origin, permitting an
unlimited authority in the Legislature, it will be found expressly to
forbid any laws  contrary and repugnant unto’ “the laws of this our
realm of England,” and to require them to be, ‘“as near as may be,
agreeable ”’ to those laws. (See Document, p. 12.)

This, so far from countenancing the establishment of martial law
in Rhode Island, contrary to the Petition of Right in England and her
Bill of Rights, regulated it by the same restrictions ‘‘ as near as may
be.” Nor did our Revolution of A. D. 1776 remove that restraint,
80 far as respects what was then the body of English laws. For,
although Rhode Island chose to retain that charter with this restriction
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after the Revolution, and made no new constitution with other limita-
tions till 1842 or 1843, yet probably ¢ the laws of England " forbidden
to be violated by her Legislature must be considered such as existed
when the charter was granted in 1663, and as continued down to
1776. After that, her control over this country de jure ceasing, a
conformity to any new laws made would not be required. But, retain-
ing the charter as the sole guide and limit to her Legislature until
she formed a new constitution, it seems clear that her Legislature had
no right, on the 25th of June, 1842, to put the whole State under
martial law by any act of Parliament in force in England in 1663 or
in 1776, because none such wag then in force there, nor by any clanse
whatever in her charter, as will soon be shown, nor by any usages in
her history, nor by any principles which belong to constitutional gov-
ernments or the security of public liberty.

To remove all doubt on this subject, the charter does expressly
allow “martial law” in one way and case to be declared, and thus
impliedly forbids it in any other. Ezpressio unius est exclusio
alterius. But so far from the martial law allowed by it being by
permission of the Legislature and over the whole State, it was to be
declared only in war waged against a public enemy, and then by the
¢ military officer ”” appointed to command the troops so engaged; and
then not over their whole territory and all persons and cases, but he
was to “use and exercise the law martial in such cases only as occasion
shall necessarily require.” (P. 15.) '

Even this power, thus limited, as before shown, related to the troops
of the State, and those liable to serve among them in an exigency, and
when in arms against an enemy. They did not touch opponents, over
whom they could exercise only the municipal laws if non-combatants,
and only the law of nations and belligerent rights when in the field,
and after war or rebellion is recognized as existing by the proper
authorities. Again, it would be extraordinary indeed, if in England
the king himself is restrained by Magna Charta, and by the Petition
as well as Declaration of Rights, binding him to these limits against
martial law since the revolution of 1688 (4 Bl. Com. 440; 2 Peters,
656), and yet he could grant a charter which should exonerate others
from the obligations of Magna Charta and the general laws of the
kingdom, or that they could be exonerated under it as to the power
of legislation, and do what is against the whole body of English laws
since the end of the sixteenth century, and what Parliament itself, in
its omnipotence and freedom from restrictions, has never, in the highest
emergencies, thought it proper to do without numerous limitations,
regulations and indemnities, as before explained.

Beside this, it may well be doubted whether, in the nature of the
legislative power in this country, it can be considered as anywhere
rightfully authorized, any more than the executive, to suspend or
abolish the whole securities of person and property at its pleasure;
and whether, since the Petition of Right was granted, it has not been
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considered as unwarrantable for any British or American legislative
body, not omnipotent in theory like Parliament, to establish in a whole
country an unlimited reign of martial law over its whole population;
and whether to do this is not breaking up the foundations of all sound
municipal rule, no less than social order, and restoring the reign of the
strongest, and making mere physical force the test of right.

All our social usages and political education, as well as our consti-
tutional checks, are the other way. It would be alarming enough to
sanction here an unlimited power, exercised either by legislatures, or
the executive, or courts, when all our governments are themselves
governments of limitations and checks, and of fixed and known laws,
and the people a race above all others jealous of encroachments by
those in power. And it is far better that those persons should be
without the protection of the ordinary laws of the land who disregard
them in an emergency, and should look to a grateful country for
indemnity and pardon, than to allow, beforehand, the whole frame of
jurisprudence to be overturned, and everything placed at the mercy
of the bayonet.

No tribunal or department in our system of governments ever can
be lawfully authorized to dispense with the laws, like some of the
tyrannical Stuarts, or to repeal, or abolish, or suspend the whole body
of them ; or, in other words, appoint an unrestrained military dictator
at the head of armed men.

Whatever stretches of such power may be ventured on in great
crises, they cannot be upheld by the laws, as they prostrate the laws
and ride triumphant over and heyond them, however the Assembly of
Rhode Island, under the exigency, may have hastily supposed that
such a measure in this instance was constitutional. It is but a branch
of the omnipotence claimed by Parliament to pass bills of attainder,
belonging to the same dangerous and arbitrary family with martial
law. But even those have ceased to succeed in England under the
lights of the nineteenth century, and are expressly forbidden by the
federal constitution; and neither ought ever to disgrace the records
of any free government. Such laws (and martial law is only still
baser and more intolerable than bills of attainder) Mr. Madison
denounces, as “ contrary to the first principles of the social compact,
and to every principle of sound legislation.” (Federalist, No. 44.)

In short, then, there was nothing peculiar in the condition of Rhode
Island as to a constitution in 1842, which justified her Legislature in
peace, more than the Legislature of any other State, to declare martial
law over her whole people; but there was much in her ancient char-
ter, as well as in the plainest principles of constitutional liberty, to
forbid it. Considering this, then, and that some cases already cited
show that domestic violence is still to be regarded, not as a state of
war, giving belligerent rights, but as conferring only the powers of
peace in a State, through its civil authorities, aided by its militia, till
the General Government interferes and recognizes the contest as a war,

VOL. II. 8*
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this branch of our inquiries as to martial law would end here, upon
my view of the pleadings, because the defendants justify under that
law, and because the State Legislature alone possessed no constitutional
authority to establish martial law, of this kind and to this extent,
over her people generally, whether in peace or civil strife. ~But
some of the members of this court seem to consider the pleadings
broad enough to cover the justification, under some rights of war,
independent of the act of the Assembly, or, as the opinion just read
by the Chief Justice seems to imply, under the supposed authority of
the State, in case of domestic insurrection like this, to adopt an act of
martial law over its whole people, or ang war measure deemed neces-
sary by its Legislature for the public safety.

1t looks, certainly, like pretty bold doctrine in a constitutional gov-
ernment, that, even in time of legitimate war, the Legislature can
Froperly suspend or abolish all constitutional restrictions, as martial

aw does, and lay all the personal and political rights of the people at

their feet. But bolder still is it to justify a claim to this tremendous
power in any State, or in any of its officers, on the occurrence merely
of some domestic violence.

We have already shown that, in this last event, such a claim is
entirely untenable on general principles, or by the old charter of Rhode
Island, and was denounced as unlawful by our fathers, when attempted
against them at the Revolution, and has in England been punished as
murder when exercised to kill one, though taken in open arms in an
insurrection. (See cases, ante.)

The judgment which the court has pronounced in this case seems
to me, also, to be rested, not on any right of this kind in peace, but,
on the contrary, to uphold the act of martial law only as a war
measure. But the grounds have not been shown, to my conviction,
for supposing that war and war measures, and the rights of war,
existed legally in Rhode Island when this act passed. And, finally,
it seems to me that the insurrection then existing was not in a stage
of progress which would justify any mere belligerent rights; but if
any, it was such rights in the General Government, and not in the
Legislature of the State, obtained, too, by mere implication, and, as to
so formidable a measure as this, operating so loosely and recklessly
over all its own citizens.

It is admitted that no war had duly been declared to exist, either
by Rhode Island or the United States, at the time this war measure
was adopted, or when the trespass under it was committed. Yet, had
either wished to exercise any war powers, they would have been legal-
ized in our political system, not by Rhode Island, but the General
Government. (Constit. Art. 1, sec. 8; 8 Story’s Com. on Constit.
§¢ 215, 217; 1 Bl Com. by Tucker, App. p. 270.)

It may not be useless to refresh our minds a little on this subject.
The constitution expressly provides that ‘‘the Congress shall have
power to declare war.” (Art. 1, sec. 8.) This is not the States,
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nor the President, and much less the Legislature of a State. Nor is
it foreign war alone that Congress is to declare, but * war,” — war
of any%gnd existing legitimately or according to the law of nations.
Because Congress alone, and not the States, is invested with power to
use the great means for all wars,— ‘‘ to raise and sapport armies,”
‘ to provide and maintain a navy,” ‘“to provide for calling forth the
militia to execute the laws of the Union, suppress insurrections, and
repel invasions,” and ‘“to provide for organizing, arming, and dis-
ciplining the militia.”” The largest powers of. taxation, too, were
conferred on Congress at the same time, and in part for this cause,
with authority to borrow money on the credit of the Union, and to
dispose of the public lands. But the States, deprived of these means,
were at the same time properly relieved from the duty of carrying on
war themselves, civil or foreign, because they were not required to
incur expenses to suppress even ‘‘domestic violence,” or ‘‘insurrec-
tions,” or “rebellions.” By a provision, (sec. 4, art. 8), “the
United States shall guarantee to every State in this Union a republi-
can form of government, and shall protect each of them against inva-
sion, and, on application of the Legislature (or of the executive when
the Legislature cannot be convened), against domestic violence.”” This
exclusiveness of the war power in Congress in all cases, domestic or
foreign, is confirmed, too, by another authority given to Congress, not
only to organize and discipline the militia, no less than to have regular
armies and navies, but ¢ to provide for calling forth the militia’ ¢ to
suppress insurrections.”” (Sec. 8, art. 1.) And, lest it might be
argued that this power to declare war and raise troops and navies was
not exclusive in the General Government, as is the case with some other
grants to it deemed concurrent, about weights and measures, bankrupt
laws, &ec. (see cases cited in Boston v. Norris, 7T Howard, 283), the rea-
sons for this grant as to war, and an exllnms prohibition on the States ag
to it, both show the power to be exclusive in Congress. Thus, the
reasons as to the power itself are cogent for having it exclusive only
in one body, in order to prevent the numerous and sudden hostilities
and bloody outbreaks in which the country might be involved, with
their vast expenses, if thirty States could each declare and wage war
under its own impulses. (1 BL Com. by Tucker, App. p. 270.)
And, to remove all doubt on that point, the constitution proceeded
expressly to provide, in another clause, a prohibition on the States
(sec. 10, art. 1),—that ‘“ no State shall, without the consent of Con-
gress,”” ‘“ keep troops or ships of war in time of peace,” ‘‘or engage
in war, unless actually invaded, or in such imminent danger as will
not admit of delay.”

This accorded with the sixth and ninth articles of the old confede-
ration, which vested in it exclusively the power to declare war, and
took the power of waging it from the States, unless in case of sudden
attacks by Indians or pirates, or unless actually invaded by enemies,
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or in such imminent danger of it that time cannot be had to consult
Congress. (1 Laws of U. S. 15, 16, Bioren’s ed.)

No concurrent or subordinate power is, therefore, left to the States
on this subject, except by occasional and special consent of Congress,
which is not pretended to have been given to Rhode Island; or unless
¢ actually invaded”’ by some enemy, which is not pretended here ; or
unless ‘“in such imminent danger as will not admit of delay,” which
manifestly refers to danger from a foreign enemy threatening inva-
gion, or from Indians and pirates. Another circumstance to prove
this, beside the language itself being used in connection with foreign
invasions and the danger of them, and not insurrections, is the like
clauses in the old confederation being thus restricted. One of those
(article 9th) declares that ‘‘ the United States in Congress assembled
shall have the sole and exclusive right and power of determining on
peace and war, except in the cases mentioned in the sixth article.”
(1 Laws of U. S. 16, Bioren’sed.) And the sixth article, after

roviding against foreign embassies, troops, and vessels of war by a

tate, adds: — ‘ No State shall engage in any war unless such State
be actually invaded l;y enemies, or shall have received certain advice
of a resolution being formed by some nation of Indians to invade such
State, and the danger is so imminent as not to admit of delay till the
United States in Congress assembled can be consulted.” N’Zr, by an
additional provision, could a State grant commissions to ships of war
or letters of marque, ‘‘except it be after a declaration of war by the
United States,” and only against the kingdom or state against whom
the war had been declared, ‘ unless such State be infested by pirates,
in which case vessels of war may be fitted for that occasion,” &e. (1
Laws of U. S. 15, Bioren’s ed.)

It is impossible to mistake the intention in these provisions, and to
doubt that substantially the same intention was embodied by restric-
tions in the present constitution, similar in terms, though not entering
into so great details. 'What is, however, decisive as to this intent in
the constitution, is the action on it by the second Congress, only a few
years after, and of which some were members who aided in framing
the constitution itself. That Congress, May 2d, 1792, authorized
force to be used by the President to aid in repelling the invasions here
referred to in the constitution, and they are described in so many
words, as ‘“‘shall be invaded, or be in imminent danger of invasion
from any foreign nation or Indian tribe.”” (1 Stat. at Large, 264.
So again in the act of Feb. 28, 1795 (1 Stat. at Large, 424), an
still further sustaining this view, the power to aid in suppressing
insurrections in a State is given in a separate section, showing that
they were not deemed the invasions and the ‘imminent danger” of
them expressed in different sections of the act of Congress as well as
of the constitution. If, however, this * imminent danger’ could, by
any stretch of construction, be considered broader, it did not exist
here so as to prevent ‘“delay” in applying to the President first;
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because, in truth, before martial law was declared, time had existed to
make application to Congress and the President, and both had declined
to use greater force, or to declare war, and the judicial tribunals of
the State were still unmolested in their course. Besides this, at the
time of the trespass complained of here, the few troops which had
before taken up arms for the new constitution had been disbanded, and
all further violence disclaimed.

Whoever, too, would justify himself under an exception in a law or
constitution, must set it up and bring his case within it, neither of
which is attempted here as to this exception; but the justification is,
on the contrary, under this head, placed by the defendant and the
court on the existence of war, and rights consequent on its existence.

Some mistake has arisen here, probably, from not adverting to the
circumstance that Congress alone can declare war, and that all other
conditions of violence are regarded by the constitution as but ordinary
cases of private outrage, to be punished byprosecutions in the courts;
or as insurrections, rebellions, or domestic violence, to be put down by
the civil authorities, aided by the militia, or, when these prove incom-
petent, by the General Government, when appealed to by a State for
aid, and matters appear to the General Government to have reached
the extreme stage, requiring more force to sustain the civil tribunals
of a State, or requiring a declaration of war, and the exercise of all its
extraordinary rights. Of these last, when applied to as here, and the
danger has not been so imminent as to prevent an application, the
General Government must be the judge, and the General Government
is responsible for the consequences. And when it is asked, what shall
a State do, if the General Government, when applied to, refrains to
declare war till a domestic force becomes very formidable, I reply, ex-
ert all her civil power through her judiciary and executive, and if these
fail, sustain them by her militia, coSperating, and not independent, and
if these fail, it is quite certain that the General Government will never
hesitate to strengthen the arm of the State when too feeble in either
of these modes to preserve public order. And how seldom this will
be required of the General Government, or by means of war, may be
seen by our unspotted, unbroken experience of this kind, as to the
States, for half a century, and by the obvious facts, that no occasion
can scarcely ever, in future, arise for such interference, when the vio-
lence, at the utmost, must usually be from a minority of one State,
and in the face of the larger power of the majority within it, and of
the cooperation, if need be, of the whole of the rest of the Union.

Carry these constitutional provisions with us, and the facts which
have existed, that there had been no war declared by Congress, no
actual invasion of the State by a foreign enemy, no imminent danger
of it, no emergency of any kind, which prevented time or delay to
apply to the General Government, and remember that, in this stage of
things, Congress omitted or declined to do anything, and that the
President also declined to consider a civil violence or insurrection as
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existing 80 as to justify his ordering out troops to suppress it. The
State, then, in and of 1tself, declared martial law, and the defendants
attempted to enforce it. In such a condition of things, I am not
prepared to say that the authorities of a State alone can exercise the
rights of war against their own citizens; persons, too, who, it is to be
remembered, were for many purposes at the same time under the laws
and protection of the General Government. On the contrary, it seems
very obvious, as before suggested, that in periods of civil commotion,
the first and wisest and only legal measure to test the rights of
parties and sustain the public peace under threatened violence, is to
appeal to the laws and the judicial tribunals. When these are ob-
structed or over-awed, the militia is next to be ordered out, but only to
strengthen the civil power in enforcing its processes and upholding the
laws. Then, in extreme cases, another assistance is resorted to, in the
suspension of the writ of habeas corpus. And, finally, if actual force,
exercised in the field against those in battle array, and not able to be
subdued in any other manner, becomes necessary, as quasi war,
whether against a foreign foe or rebels, it must first, as to the former,
be declared by Congress, or recognized and allowed by it as to the lat-
ter, under the duty of the United States ‘‘to protect each of them
against invasion”’ and ‘‘ against domestic violence.” (Art. 4, sec. 4.)

hen this is not done in a particular case by Congress, if then in ses-
gion, it is done by the President, in conformity to the constitution
(Art. 1, sec. 8), and the act of Congress of February 28, 1795 (1
Stat. at Large, 424), “to provide for calling forth the militia to
execute the laws of the Union, suppress insurrections, and repel inva-
sions.”

Under all these circumstances, then, to imply a power like this dec-
laration of martial law over a State as still lawfully existing in its
Legislature, would be to imply what is forbidden by all constitutional
checks, forbidden by all the usages of free governments, forbidden by
an exclusive grant of the war power to Congress, forbidden by the fact
that there were no exceptions or exigencies existing here which could
justify it, and, in short, forbidden by the absence of any necessity in
our system for a measure so dangerous and unreasonable, unless in
some great extremity, if at all, by the General Government, which
alone holds the issues of war and the power and means of waging it.

Under these views and restrictions, the States have succeeded well,
thus far,— over half a century,— in suppressing domestic violence in
other ways than by martial law. The State courts, with the aid of
the militia, as in Shays’ rebellion and the Western insurrection, could,
for aught which appears, by help of the posse comitatus, or at least
by that militia, have in this case dispersed all opposition. They did
this in both of those instances, so much more formidable in numbers,
and made no resort to martial law. (See before, and Minot’s History,
168, 178.) In one of them, not even the writ of habeas corpus was
suspended by the State, and never by the United States, though em-
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powered to do that in dangerous emergencies. (2 Kent’s Com. 24 ;
2 Story’s Com. on Const. § 1835.) But if civil process, aided by
the militia, should fail to quell an insurrection against State laws,
which has never yet happened in our history, then an appeal lies, and
is appropriate, to the General Government for additional force, before
a resort can be had to supposed belligerent rights, much less to
any exploded and unconstitutional extremes of martial law.

As before shown, such an appeal had been made here, but not com-
plied with, because, I presume, the civil authority of the State, assisted
by its own militia, did not appear to have failed to overcome the dis-
turbance. How, then, let me ask, had the State here become pos-
sessed of any belligerent rights? how could it in any way be possessed
of them, at the time of the passage of the act declaring martial law, or
even at the time of the trespass complained of? I am unable to dis-
cover. Congress, on this occasion, was in session, ready to act when
proper and as proper, and it alone could, by the constitution, declare
war, or, under the act of May 2d, 1792, allow the militia from an
adjoining State to be called out. (1 Stat. at Large, 264.) But Con-
gress declared no war, and conferred no rights of war. The act of
February 28th, 1795 (1 Stat. at Large, 424), seems to be made
broader as to the power of the President over @i/ the militia, and,
indeed, over the regular troops, to assist on such an occasion, by
another act of March 8d, 1807. (2 Stat. at Large, 443.) But the
President, also, did nothing to cause or give belligerent rights to the
State. He might, perhaps, have conferred some such rights on the
militia, had he called them out, under the consent of Congress; but it
would be unreasonable, if not absurd, to argue that the President,
rather than Congress, was thus empowered to declare war, or that
Congress meant to construe such insurrections, and the means used to
suppress them, as wars; else Congress itself should in each case pro-
nounce them so, and not intrust so dangerous a measure to mere excc-
utive discretion. But he issued no orders or proclamations. Had
he done so, and marched troops, though the action of the executive
nnder the standing law is not waging war, yet, I concede, it is attempt-
ing to suppress domestic violence by force of arms, and in doing it, the
President may possess-and exert some belligerent rights in some
extreme stages of armed opposition. It is he, however, and those
acting under his orders, who, it will be seen, may possibly then, at
times, use some such rights, and not the State or its organs. Nor is
it till after the President has interfered that such rights arise, and
then they arise under the decision and laws and proceedings of the
General Government. Then the organs of that government have
come to the conclusion that the exercise of force independent of the
civil and State authorities has become necessary. (Federalist, No.
29.) The President has been considered the paramount and final
judge as to this, whether in invasion or rebellion, and not _the govern-
ors or Legislatures of States. This was fully settled during the war
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of 1812 with England. (3 Smr{;s Com. on Const. § 1206; 11
Johns. 150.) He may then issue his proclamation for those in insur-
rection to disperse, and, if not dispersing, he may afterwards call out
the militia to aid in effecting it. (Martin v. Mott, 12 Wheat. 30.)
But not till then do any belligerent rights exist against those even in
arms, and then only by or under him. It is a singular coincidence,
that, in England, it is held to be not “lawful”’ for the chief magistrate
to order out the militia in case of * rebellion and insurrection,”’ with-
out * the occasion being first communicated to Parliament, if sitting,
and, if not sitting, published by proclamation.” (1 MacArthur, 28;
12 Statutes at Large, 432, 16 George 3, ch. 3; 8 Stat. at Large,
634, sec. 116.) And here, under the act of 1793, the President
himself could not call out the militia from another State to assist,
without consulting Congress, if in session, much less could he declare
war. (1 Stat. at Large, 264, sec. 2.)

When the President issues his orders to assemble the militia to aid
in sustaining the civil authorities of the State to enforce the laws, or to
suppress actual array and violence by counter force, obedience to those
orders by the militia then undoubtedly becomes a military duty. (12
Wheat. 31.) So in England. (8 Stat. at Large, sec. 116; 11
Johns. 150; 4 Burrows, 2472; 12 Johns. 257.) And a refusal to
obey such a military summons may be punished in due form, without
doubt, by a court-martial. (Houston ». Moore, 5 Wheat. 1, 20, 35,
87; 8 Story’s Com. on Const. § 120.&l When such troops, called
out by the Greneral Government, are in the field on such an occasion,
what they may lawfully do to others, who are in opposition, and do it
by any mere belligerent rights, is a very different question. For now
I'am examining only whether any belligerent rights before this even
existed, on the part of the State, as matters then stood, commensurate
with this strong measure of putting martial law in force over the whole
State. The precedents, as well as the sound reasons and principles
Jjust adverted to, are all, in my view, the other way.

Under our present constitution, the first, if not nearest, precedent
in history as to the course proper to be followed in any State insurrec-
tion is Shays’ rebellion in Massachusetts. Having occurred in 1787,
before the formation of the federal constitution, and having been sup-
pressed by the State alone under its own independent authority
(Minot’s History of Shays’ Insurrection, p. 95), it was untrammelled
by any of the provisions now existing about war and insurrections in
that constitution. But the course pursued on that occasion is full of
instruction and proof as to what was deemed the legal use of the
militia by the State, when thus called out, under the old confederation,
and the extent of the rights of force incident to a State on a rebellion
within its limits. We have beforo shown that the provisions in the
old confederation as to war were much the same in substance as in the
ﬁresent constitution. Now, in Shays’ rebellion the resort was not first

ad at all to the military, but to civil power, till the courts themselves
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were obstructed and put in jeopardy. And when the militia were
finally called out, the whole State, or any part of it, was not put
under martial law. The writ of habeas corpus was merely suspended
for a limited time, and the military ordered to aid in ma{ing arrests
under warrants, and not by military orders, as here. They were
directed to protect civil officers in executing their duty, and nothing
more, unless against persons when actually in the field obstructing
them. (Ibid. 101.) ‘

The language of Governor Bowdoin’s orders to Major-General Lin-
coln, January 19th, 1787, shows the commendable caution deemed
legal on such an occasion : — ¢ Consider yourself in all your mili
offensive operations constantly as under the direction of the civil officer,
saving where any armed force shall appear and oppose your marching
to execute these orders.”

This gives no countenance to the course pursued on this occasion,
even it been attempted to be justified in the pleadings as a right of
war, though in a domestic insurrection, and not yet r ized as
existing 80 as to require countenance and assistance through the inter-
si);ition of force by the General Government. Even General Gage

id not, though illegally, venture to declare martial law in 1775
till the fact occu.rreﬁ,,L a8 he averred, that the municipal laws could
not be executed. Much less was 1t unlikely here that these laws
could not have been executed by the civil power, or at least by
that assisted by the militia, when tho judges of the Supreme Court
of Rhode Island had been appointed their own judges, and been
approved by those who were considered in an insurrectionary con-
dition.

In substantial accordance with these views was, likewise, the con-
duct of the General Government in the insurrection against its own
laws in the only other case of rebellion of much note, except the
controverted one of Burr’s, in our national history. It was in West-
ern Pennsylvania, in 1793, and where the rebellion, or violent
resistance, and even.treason, as adjudged by the courts of law in The
United States ». The Insurgents of Pennsylvania (2 Dallas, 835),
were committing against the government of the United States.

So far, however, from martial law having then been deemed proper
or competent to be declared by Congress, and enforced anywhere, or
even the writ of habeas corpus suspended, the troops were called out
expressly to codperate with the civil authorities, these having proved
insufficient. (mey’s Hist., App. 816, 317.) But that of itself
did not seem to be considered as per se amounting to war, or as justi-
fying war measures. The government, therefore, neither declared
war, nor waged it without that declaration, but did what seems most
humane and fit on such occasions, till ter resistance and blood-
shed might render war measures expeﬁ::t; that is, marched the
trotzﬁs’?xpresa]y with a view only to ‘‘ cause the laws to be duly exe-
cated.

VOL. IL 9
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Nor was this done till Judge Peters, who officiated in that district
in the courts of the United States, certified that he had issued war-
rants which the marshal was unable to execute without military aid.
(1 American State Papers, 185.) The acts of Congress then required
such a certificate, before allowing the militia to be called out. (1
Stat. at Large, 264.) The marshal also wrote, that he needed ‘‘ mil-
itary aid.” (1 Am. State Papers, 186.) The additional force,
authorized by Congress, was expressly for that same purpose, as well
as to suppress such combinations. (1 Stat. at Large, 403.) And
though with these objects, so fully did it seem proper to reach this last
one by means of the first, the orders in the field were to a like effect,
and the arrests made were by authority of the civil officers, and those
seized were carried before those authorities for hearing and trial.
(Findley, 181.)

The secretary of war, likewise, issued public orders, in which,
among other things, it is stated, that * one object of the expedition is
to assist the marshal of the district to make prisoners,” &c. “ The
marshal of the district of Pennsylvania will move with you and give
you the names of the offenders, their descriptions, and respective places
of abode, who are to be made prisoners under criminal process.”
And so exclusively did Congress look to the laws of the land for a
guide, that special sessions of the Circuit Court nearer the place of
offence were allowed (March 2d, 1793, 1 Stat. at Large, 324) to be
called, when necessary, to try offenders.

The President, throughout the excitement, evinced the characteris-
tic moderation and prudence of Washington, constantly enjoined a
subordination of the military to the civil power, and accompanied the
troops in person to see that the laws were respected. (Findley’s His-
tory of the Western Insurrection, p. 144.) ‘“He assured us,” says
Findley (p. 179), * that the army should not consider themselves as
judges or executioners of the laws, but as employed to support the
proper authorities in the execution of them.” That he had issued
orders ‘“for the subordination of the army to the laws.” (P. 181.)
This was in accordance with the course pursued in England on some
similar occasions. (1 MacArthur on Courts-Martial, 28.) And
though some arrests were to be made, they were to be in a legal civil
form, for he said, ‘ Nothing remained to {e done by them but to sup-
port the civil magistrate in procuring proper subjects to atone for the
outrages that had been committed.” (Findley, 187.) The orders or
warrants executed seem to have emanated from the federal judge of
the Pennsylvania district. (Pp. 200, 201, 204, ch. 16.)

The arrests in 1805 and 1806, in what is called Burr’s conspiracy,
furnish another analogy and precedent. They were not made till an
oath and warrant had issued, except in one or two cases. And in
those the prisoners were immediatefy discharged, as illegally arrested,
as soon as writs of habeas corpus could be obtained and enforced. By
the constitution (Art. 3, sec. 9), * the privilege of the writ of habeas
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corpus shall not be suspended unless when, in cases of rebellion or
invasion, the public safety may require it.”’

And Congress then declined to suspend that writ, much less to
declare martial law, even where the supposed rebellion existed. Nor
was the latter done by the States, in the rebellions of 1787 and 1794,
as before explained, but merely the writ of habeas corpus suspended
in one of them. It is further characteristic of the jealousy of our
people over legislative action to suspend the habeas corpus, though
expressly allowed by the constitution, that, after a bill to do it in 1807
seems to have passed the Senate of the United States, through all its
readings in one day, and with closed doors, the House of Representa-
tives rejected it, on the first reading, by a vote of 113 to 19. (See
the Journals of the two Houses, 25th and 27th Jan., 1807.) And
this, although the bill to suspend the habeas corpus provided it should
be done only when one is cK:r ed on oath with tresson or misde-
meanor affecting the peace of the United States, and imprisoned by
warrant on authority of the President of the United States, or the
Governor of a State or Territory. It was not deemed prudent to
suspend it, though in that mild form, considering such a measure at
the best but a species of dictatorship, and to be justified only by
extreme peril to the public safety. And Mr. Jefferson has left on
record his opinion, that it was much wiser, even in insurrections,
never even to suspend the writ of habeas corpus. (2 Jefferson’s Cor.
and Life, 274, 291.) But what would have been thought then of a
measure of ‘martial law,”” established over the whole country, acting
too without oath or warrant, and under no grant by the constitution,
instead of a mere suspension of a writ, and which suspension was per-
mitted by the constitution in certain exigencies? Again, if only to
repeal or suspend the habeas corpus requires a permissive clause in
the constitution, how much more should the repeal or suspension of all
municipal laws ? Indeed, the Mutiny Act itself, as, for instance, that
of 53 Greorge 8, ch. 18, scc. 100, does not allow the military to break
open a house to arrest so bad a culprit as a deserter without a warrant
and under oath. (38 Stat. at Large, 97.)

So, though a rebellion may have existed in Burr’s case in the
opinion of the executive, and troops had been ordered out to assist in
executing the laws and in suppressing the hostile array, this court
held that an arrest by a military officer of one concerned in the rebel-
lion, though ordered by the executive, was not valid, unless he was a
person then actually engaged in hostilities, or in warlike array, or in
some way actually abetting those who then were so. (Bolman and
Swartout’s case, 4 Cranch, 75, 101, 126; 1 Burr’s Tr. 175.) And
if an arrest was made without an order of the commander-in-chief,
the court would discharge at once. (Alexander’s case, 4 Cranch, 75,
76, in note.) It should also be by warrant, and on oath; and, in
most cases, these were then resorted to by General Wilkinson. (An-
nual Register for 1807, p. 84.) And so jealous were the people then
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of abuses, that a neglect by him of obedience to the requisitions of the
habeas corpus, in some respects, led to a presentment against his con-
duct by the grand jury of New Orleans. (Annual Register for 1807,
p- 98.) But here no actual arrest was made, though attempted, and,
what was less justifiable, without oath or warrant, the house was
broken into; and hence, any justification by martial law failing which
might be set up for the former, would seem more clearly to fail for
the latter. Certainly it must fail unless the latter was proper in this
way, under all the circumstances, though no one was there liable to be
arrested, and none actually arrested.

This doctrine of their failing is familiar in municipal law in break-
ing houses to seize persons nng property on legal precept, when none
are found there liable to be seized. (5 Coke, 98, a; Bac. Abr. Eze-
cution, W.)

* Incivil dissensions, the case stands very differently from foreign
ones. In the latter, force is the only weapon, after reason and nego-
tiation have failed. In the former, it is not the course of governments,
nor their right, when citizens are unable to convince each other, to fly
ot onoce to arms and military arrests and confiscations. The ciwil
Eower can first be brought to bear upon these dissensions and out-
reaks through the judiciary, and usually can thus subdue them.

All these principles, and the precedents just referred to, show that
the course rightfully to be pursued on such unfortunate occasions is
that already explaned; first resorting to municipal precepts, next
strengthening them by coGperation of the militia if resisted, and then,
if the opposition are in battle array, opposing the execution of such
precepts, to obtain further assistance, if needed, from the General
Government, to enforce them, and to seize and suppress those so resist-
ing in actual array against the State.

But affairs must advance to this extreme stage through all interme-
diate ones, keeping the military in strict subordination to the civil
suthority, except when acting on its own members, before any rights
of mere war exist or can over-ride the community, and then, in this
country, they must do that under the countenance and controlling
orders of the General Government. Belligerent measures, too, must
come, not from subordinates, but from those empowered to command,
and be commensurate only with the opposing array,— the persons,
places and causes where resistance flagrante bello exists of the reck-
less character justifying violence a disregard of all ordinary
securities and laws. E is not a little desirable that this doctrine shounld
prove to be the true one, on account of its greater tendency to secure
orderly and constitutional liberty instead of rude violence, to protect
rights by civil process rather than the bayonet, and to render all
do:::]wtic outbreaks less bloody and devastating than they otherwise
would be.

There having been, then, no rights of war-on the part of the State
when this act of Assembly passed, and certainly none which coald
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Justify so extreme a measure as martial law over the whole State as
incident to them, and this act being otherwise unconstitutional, the
justification set up under it must, in my opinion, fail. If either
government, on the 24th of June, possessed authority to pass an act
establishing martial law to this extent, it was, of course, that of the
United States,— the government appointed in our system to carry on
war and suppress rebellion or domestic violence when a State is unable
to do it l:jvl her own powers. But as the General Government did not
exercise this authority, and probably could not have done it constitu-
tionally in so sweeping a manner, and in such an early stage of resist-
ance, if at all, this furnishes an additional reason why the State alone
could not properly do it.

But if Ip err in this, and certain rights of war may exist with one of
our States in a civil strife like the present, in some extreme stage of
it, independent of any act of Congress or the President recognizing it,
another inquiry would be, whether, in the state of affairs existing at
this time, such rights had become perfected, and were broad enough,
if properly pleaded, to cover this measure of martial law over the whole
State, and the acts done under it, in the present instance. The neces-
sities of foreign war, it is conceded, sometimes impart great powers as
to both things and persons. But they are modified by those necessi-
ties, and subjected to numerous regulations of national law, and justice,
and humanity. These, when they exist in modern times, while allow-
ing the persons who conduct war some necessary authority of an ex-
traordinary character, must limit, control, and make its exercise under
certain circumstances and in & certain manner justifiable or void, with
almost a8 much certainty and clearness as any provisions concerning
municipal authority or duty. So may it be in some extreme stages of
civil war. Among these, my impression is that a state of war, whether
foreign or domestic, may exist, in the great perils of which it is com-
petent, under its rights and on principles of national law, for a com-
manding officer of troops under the controlling government to extend
certain rights of war, not only over his camp, but its environs and the
near field of his military operations. (6 American Archives, 186.)
But no further, nor wider. (Johnson ». Davis et al.,, 3 Martin, 530,
551.) On this rested the justification of one of the great commanders
of this country and of the age, in a transaction so well known at New
Orleans.

But in civil strife they are not to extend beyond the place where
insurrection exists. (8 i[a.rtin, 551.) Nor to portions of the State
remote from the scene of military operations, nor after the resistance is
over, nor to persons not connected with it. (Grant v. Gould et al., 2
Hen. Bl 69.) Nor, even within the scene, can they extend to the
person or property of citizens against whom no probable cause exists
which may justify it. (Sutton v. Johnston, 1 D. & E. 549.) Nor
to the property of any person without necessity or civil precept. If
matters in this case had reached such a crisis, and had so been recog-
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nized by the General Government, or if such a state of things could
and did exist as to warrant such a measure, independent of that
government, and it was properly pleaded, the defendants might, per-
haps, be justified within those limits, and under such orders, in making
gearch for an offender or an opposing combatant, and, under some
circumstances, in breaking into houses for his arrest.

Considerations like these show something in respect to the extent of
authority that could have been exercised in each of these cases as a
belligerent right, had war been properly declared before and continued
till that time (6 American Archives, 232), neither of which seems to
bave been the case. It is obvious enough that, though on the 24th
of June, five days previous, Luther had been in arms at Providence,
several miles distant, under the governor appointed under the new con-
stitution, in order to take possession of some of the public property
there, and though in the record it is stated that the defendants offered
to prove he was at this time in arms somewhere, yet, the fact not being
deemed material under the question of martial law, on which the
defence was placed, it does not seem to have been investigated. How
it might turn out can be asoertained only on & new trial. But to show
it is not uncontroverted, the other record before us as to this transac-
tion states positively that Mrs. Luther offered to prove there was no
camp nor hostile array by any person in the town where this trespass
was committed, on the 29th of June, nor within twenty-five miles of it
in any part of the State, and that Dorr had, on the 27th instant, two
days previous, published a statement against ‘‘any further forcible
m?;l:lres” on his part, and directing that the military ‘“ be dis-
mi .77

The collection which had there happened, in relation to the disputed
rights as to the public property, under the new constitution, seems to
have been nothing, on the evidence, beyond a few hundreds of persons,
and nothing beyond the control of the courts of law, aided by the
militia, if they had been wisely resorted to,—nothing which, when
represented to the executive of the United States, required, in his
opinion, from its apprehended extent or danger, any war measures,—
the calling out of the militia of other States, or aid of the public
troops, or even the actual issue of a proclamation ; and the persons who
did assemble had, it appears, two days before the trespass, been dis-
banded, and further force disclaimed, without a gun being fired, or
blood in any way shed, on that occasion.

Under the worst insurrections, and even wars, in our history, so
strong a measure as this is believed never to have been ventured on
before by the General Government, and much less by any one of the
States, as within their constitutional capacity, either in peace, insur-
rection, or war. And if it is to be tolerated, and the more especially
in civil feuds like this, it will open the door, in future domestic dissen-
sions here, to a series of butchery, rapine, confiscation, plunder, con-
flagration, and cruelty, unparalleled in the worst contests in history
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between mere dynasties for supreme power. It would go in practice
to render the whole country —what Bolivar at one time seemed to
consider his —a camp, and the administration of the government a
campaign.

It is to be hoped we have some national ambition and pride, under
our boasted dominion of law and order, to preserve them by law, by
enlightened and constitutional law, and the moderation of superior in-
telligence and civilization, rather than by appealsfo any of the semi-
barbarous measures of darker ages, and the unrelenting, lawless per-
:ﬁcutions of opponents in civil strife which characterized and disgraced

0se ages.

Ag:i%l, when belligerent measures do become authorized by extreme
resistance, and a legitimate state of war exists, and civil authority is
prostrate, and violence and bloodshed seem the last desperate resort,
yet war measures must be kept within certain restraints in all civil
contests in all civilized communities.

“ The common laws of war, those maxims of humanity, moderation,
and honor,” which should characterize other wars, Vattel says (B. 8,
ch. 8, sec. 294 and 295), ““ought to be observed by both parties in
every civil war.” Under modern and Christian civilization, you can-
not needlessly arrest or make war on husbandmen or mechanics, or
women and children. (Vattel, B. 8, ch. 8, sec. 149.) The rights
of war are against enemies, open and armed enemies, while enemies,
and during war, but no longer. And the force used then is not to
exceed the exigency,— not wantonly to injure private property, nor
distarb private dwellings and their peaceful inmates. (Vattel, B. 8,
ch. 8, sec. 148.) Much will be allowed to discretion, if manifestly
exercised with honesty, fairness, and humanity. But the principles
of the common law, as opposed to trials without a tg’ur‘y, searches of
houses and papers without oath or warrant, and all despotic invasions
on private personal liberty,— the customary usages to respect the laws
of the land except where a great exigency may furnish sufficient excuse,
—should all limit this power, in many respects, in practice. (2
Stephens on Laws of England, 602.) e more especially must it be
restrained in civil strife, operating on our own people in masses and
under our system of government in distributing authority between
the States and the Union, as the great powers of war are intrusted to
the latter alone, and the latter is also to recognize when that which
amounts to a rebellion exists, and interfere to suppress it, if necessary,
with the incidents to such interference. Under the right of war the
defence must also rest, not only on what has been alluded to, but, as
before suggested, on the question whether the insurrection at the time
of this trespass was not at an end. For if one has previously been in
arms, but the insurrection or war is over, any belligerent rights cease,
and no more justify a departure from the municipal laws than they do
before insurrection or war begins. If any are non-combatants, either
as never having been engaged in active resistance, or as having
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abandoned it, the rights of civil warfare over them would seem to have
terminated, and the prosecution and punishment of their past miscon-
duct belongs then to the municipal tribunals, and not to the sword and
bayonet of the military. .

The Irish Rebellion Act, as to martial law, was expressly limited
“from time to time during the continuance of the said rebellion.”
(Tytler on Military Law, 405.) And in case of a foreign war it is
not customary to m»}i&: risoners and arrest enemies after the war has
ceased and been dec eg abandoned, though the terms of peace have
not been definitely settled. And if any of them voluntarily, like
Bonaparte, abandon the contest, or surrender themselves as prisoncrs,
the belligerent right to continue to imprison them after the war is at
an end, much less to commit violence, as here, on others, with a view
to capture them, is highly questionable, and has been very gravely
doubted. (Vattel, B. 3, ch. 8, sec. 152, 154.) Circumstances like
these make the rule of force and violence operate only to a due extent
and for a due time, within its appropriate sphere, and secure beyond
that extent and time the supremacy of the ordinary laws of the land.
Much more in a social or civil war, a portion of the people, where not
then in arms, though differing in opinion, are generally to be treated
as non-combatants, and searched for and arrested, if at all, by the
municipal law, by warrant under oath, and tried by a jury, and not by
the law martial.

Our own and English history is full of such arrests and trials, and
the trials are held, not round a drum-head or cannon, but in halls of
justice and under the forms of established jurisprudence. (See State
Trials, passim.) The writ of habeas corpus, also, unless specially
suspended by the Legislature having power to do so, is as much in
force in intestine war as in peace, and the empire of the luws is
equally to be upheld, if practicable. (Ibid. 532; 4 Cranch, 101; 2
Hen. Bl 69.)

To conclude, it is manifest that another strong evidence of the con-
trol over military law in peace, and over these belligerent rights in
civil strife, which is proper in a bold and independent judiciary, exists
in this fact, that whenever they are carried beyond what the exigency
demands, even in cases where some may be lawful, the sufferer 18
alwa'.lzs allowed to resort, as here, to the judicial tribunals for redress.
(4 Taunt. 67, and Baily ». Warder, 4 Maule & Selw. 400. See
other cases before cited.)

Bills or clauses of indemnity are enacted in England, otherwise offi-
cers would still oftener be exposed to oriminal prosecution and punish-
ment for applying either belligerent rights or the military law in an
improper case, or to an excess in a proper case, or without probable
cause. (1 MacArthur on Courts-Martial, 33, 34; Tytler on Military
Law, 49 and 489; see last act in Appendix to Tytler and Simmons.)
And when in an insurrection an opponent or his property is treated
differently from what the laws and constitution, or national law, sanc-
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tion, his remedy is sacred in the legal tribunals. And though the
offender may have exposed himself to penalties and confiscations, yet
he is thus not to be deprived of due redress for wrongs committed on
himself.

The plaintiff in one of these records is a female, and was not at all
subject to military duty and laws, and was not in arms as an oppo-
nent supporting the new constitution. And if the sanctity of domestic
life has been violated, the castle of the citizen broken into, or property
or person injured, without good cause, in either case the jury of the
country should give damages, and courts are bound to instruct them
to do 80, unless a justification is made out fully on correct principles.
This can and should be done without any vindictive punishment, when
a party apﬂears to have acted under a supposed legal right. And,
indeed, such is the structure of our institutions, that officers, as well as
others, are often called on to risk much in behalf of the public and of
the country in time of peril. And if they appear to do it from patri-
otism, and with proper decorum and humanity, the Legislature will, on
application, usually indemm;g them by discharging from the public
treasury the amount recovered for any injury to individual rights. In
this very case, therefore, the defence seems to be by the State, and at
its expense. It shows the beautiful harmony of our system, not to let
private damage be suffered wrongfully, without redress, but, at the
same time, not to let a public nt suffer, who, in a %:gt crisis,
appears to have acted honestly for the public, from good probable cause,
though in some degree mistaking the extent of his powers, as well as
the rights of others. But whetherany of the rights of war, or rights
of a citizen in civil strife, independent of the invalid act of the Assem-
bly declaring martial law over all the State, have here, on the stronger
gide against the feebler, been violated, does not seem yet to have been
tried. The only point in connection with this matter which appcars
clearly to have geen ruled at the trial, was the legality or constitution-
ality of that act of Assembly. I think that the ruling made was incor-
rect, and hence that there has been a mis-trial.

The judgment should, in this view, be reversed ; and though it is
very doubtful whether, in any other view, as by the general rights of
war, these respondents can justify their conduct on the facts now before
us; yet they should be allowed an opportunity for it, which can be
granted on motion below to amend the pleas in justification.
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ON TAXES BY STATES ON PASSENGERS IN VESSELS
FROM ABROAD, TO SUPPORT PAUPERS.*

IN relation to the case of Turner v. Smith, from New York, I wish
merely to express my non-concurrence With the opinions pronounced
by the majority of this court. But standing more intimately connected
with the case of Norris v. Boston, by my official duties in the First
Circuit, I feel more obliged to state, in some detail, the reasons for
my opinion, though otherwise content to acquiesce silently in the views
expressed by the Chief Justice; and though not flattering myself with
being able, after the elaborate discussions we have just heard, to pre-
sent much that is either novel or interesting.

The portion of the statute of Massachusetts which in this case is
assailed, as most questionable in respect to its conformity with the
constitution, is the third section. The object of that is to forbid alien
passengers to land in any port in the State, until the master or
owner of the vessel pays ¢ two dollars for each passenger so landing.”
The provisions in the other sections, and especially the second one,
requiring indemnity for the support of lunatics, idiots, and infirm per-
sons on board of vessels before they are landed, if they have been or
are paupers, seem admitted by most persons to be a fair exercise of
the police powers of a State.

This claim of indemnity is likewise excused or conceded as a power
which has long been exercised by several of the Atlantic States in self-
defence against the ruinous burdens which would otherwise be flung
u‘Pon them by the incursions of paupers from abroad, and their laws are
often as stringent against the introduction of that class of persons from
adjoining States as from foreign countries. (Revised Statutes of New
Hampshire, ch. 67, $ 5; 5 Howard, 629.)

Such legislation commenced in Massachusetts early after our ances-
tors arrived at Plymouth. It first empowered the removal of foreign
paupers. (See Colonial Charters and Laws, 1639, p. 173, and 1692,
p- 2562.) It extended next to the requisition of indemnity from the
master, as early as the year 1701. (See Statute of 13 Wm. IIL,,
ibid. 368.) But while it embraced removals of paupers not settled in
the colony, and indemnity required from the master for the support
of foreigners introduced by sea, I do not think it assumed the special
form used in the third section of this statute until the year 1837,

* Dissenting opinion in case of Norris v. City of Boston and Smith v. Turner.
January term 8. C. U. 8., 1849.
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after the decision in the case of the City of New York v. Miln, 11
Peters, 107. I shall not, therefore, discuss further the provisions in
the second section of the statute; for, at all events, the requisitions of
that section, if not by all admitted to be constitutional, are less objec-
tionable than those of the third; and if the last can be vindicated, the
first must be, and hence the last has constituted the burden of the
arguments on both sides.

It will be remembered that this third section imposes a condition on
landing alien passengers, or, in other words, levies a toll or fee on the
master for landing them, whether then paupers or not, and that the
present action is to recover back the money which has been collected
from the master for landing such passengers.

After providing, in the following words, that, ‘‘ when any vessel
shall arrive at any port or harbor within the State, from any port or
place without the same, with alien passengers on board, the officer or
officers whom the mayor and aldermen of the city, or the selectmen
of the town, where it is proposed to land such passengers, are hereby
authorized and required to appoint, shall go on board such vessel and
examine into the condition of said passengers,” the third section of
the statute declares that ‘‘ no alien passenger, other than those spoken
of in the preceding section, shall be permitted to land, until the
master, owner, consignee, or agent of such vessel shall pay to the
regularly appointed boarding officer the sum of two dollars for each
passenger so landing ; and the money so collected shall be paid into
the treasury of the city or town, to be appropriated as the city or town
may direct for the support of foreign paupers.”

It is conceded that ti(; sum paid here on account of ‘‘alien passen-

rs’’ was demanded of them, when coming in some  vessel,”” and
was collected after she arrived at a ¢ port or harbor within the State.””
Then, and not till then, the master was required to pay two dollars
for each before landing, ‘‘to be paid into the treasury of the city or
town, to be appropriated as the city or town may direct for the support
of foreign paupers.”

By a subsequent law, as the foreign paupers had been made charge-
able to the State treasury, the balances of this fund in the different
towns were required to be transferred to that treasury.

After careful examination, I am not satisfied that this exercise of
power by a State is incapable of being sustained as a matter of right,
under one or all of three positions.

1st. That it is a lawful exercise of the police power of the State to
help to maintain its foreign paupers.

2d. If not, that it may be regarded as justified by the sovereign
power which every State possesses to prescribe the conditions on
which aliens may enjoy a residence within, and the protection of, the
State.

8d. Or it may be justified under the municipal power of the State
to impose taxes within its limits for State purposes. I think, too,
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that this power has never been ceded to the General Government,
either expressly or by implication, in any of the grants relied on for
that purpose, such as to lay duties on imports, or to prohibit the
importation of certain persons after the year 1808, or to regulate
commerce.

Under the first ground of vindication for the State, the whole stat-
ute was most probably enacted with the laudable design to obtain
some assistance in maintaining humanely the large number of paupers,
and persons likely soon to become paupers, coming to our shores by
means furnished by the municipal authorities in various parts of
Europe. (See 3 Ex. Doc. of 29th Congress, 2d Session, No. 54.)
Convicts were likewise sent, or preparing to be sent, hither from some
cities on the Continent. (Ibid.)

A natural desire, then, would exist, and would appear by some
law, to obtain, first, indemnity against the support of emigrants actu-
ally paupers, and likely at once to become chargeable; and, secondly,
funds to maintain such as, though not actually paupers, would prob-
ably become so, from this class of aliens.

It is due to the cause of humanity, as well as the public economy
of the State, that the maintenance of paupers, whether of foreign or
domestic origin, should be well provided for. Instead of being whipped
or carted back to their places of abode or settlement, as was once
the practice in England and this count? in respect to them; or, if
aliens, instead of being re-shipped over a desolate waste of ocean, they
gre to be treated with kindness and relieved or maintained. But still,
if feasible, it should, in justice, be at the expense of those introducing
them, and introducing the evils which may attend on them. This
seems to have been the attempt in this statute, and as such was a
matter of legitimate police in relation to paupers.

But those persons affected by the third section not being at the
time actual paupers, but merely alien passengers, the expediency or
right to tax the master for landing them does not seem so clear, in a
police view, as it is to exact indemnity against the support of those
already paupers. Yet it is not wholly without good reasons, so far as
regards the master or owner who makes a profit by bringing into a
State persons having no prior rights there, and likely in time to add
something to its fiscal burdens and the number of its unproductive
inhabitants. He who causes this danger, and is the willing instru-
ment in it, and profits by it, cannot, in these views, object to the con-
dition or tax imposed by the State, who may not consider the benefits
likely to arise from suc{ a population a'full counterbalance to all the
anticipated disadvantages and contingencies. But the aspect of the
case is somewhat different, looking at the tax as falling wholly on the
gnssenger. It may not be untrue, generally, that some portion of a

urden like this rests eventually on the passenger, rather than the
master or owner. (Neil ». State of Ohio, 3 Howard, 741—748.
Yet it does not always; and it is the master, and the owners throu,
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him, who complain in the present action, and not the passengers; if
it fell on the latter alone, they would be likely, not only to complain,
but to go in vessels to other Svtates, where onerous conditions had not
been imposed. Supposing, however, the burden, in fact, to light on
them, it is in some, though a less degree, and in a different view, as a
matter of right, to be vindicated.

Were its expediency alone the question before us, some, and among
them myself, would be inclined to doubt as to the expediency of such
a tax on alien tEaasengers in general, not paupers or convicts. What-
ever may be their religion, whether Catholic or Protestant, or their
occupation, whether laborers, mechanics, or farmers, the majority of
them are believed to be useful additions to the population of the New
World, and since, as well as before our Revolution, have deserved
encouragement in their immigration by easy terms of naturalisation,
of voting, of holding office, and all the political and civil privileges
which their industry and patriotism have in so many instances shown
to be usefully bestowed. (See Declaration of Independence; Natu-
ralization Law; 1 Lloyd’s Debates, Gales and Seaton’s ed., p. 1147 ;
Taylor v. Carpenter, 2 Woodbury & Minot.) If a design existed in
any statute to thwart this policy, or if such were its necessary conse-
gllllence, the measure would be of very questionable expediency. But
‘the makers of this law may have had no such design, and such does
not seem to be the necessary consequence of it, aslﬁrge numbers of
emigrants still continue to arrive in Massachusetts, when they would
be likely to ship for ports in other States where no such law exists,
if this operated on them as a discouragement, and, like other taxes,
when felt, or when high, had become in some degree prohibitory.

The conduct of the State, too, in this measure, as a matter of right,
is the only question to be decided by us, and may be a very different
one from 1ts expediency. Every sovereign State possesses the right
to decide this matter of expediency for itself, provided it has the power
to control or govern the subject. Our inquiry, therefore, relates
merely to that power or right in a State; and the ground now under
oonsitf(’eration to support the exercise of it is her authority to pre-
scribe terms, in a police view, to the entry into her boundaries of
persons who are likely to become chargeable as paupers, and who are
aliens.

In this view, as connected with her police over pauperism, and as a
question of mere right, it may be fairly done by imposing terms which,
though incidentally making it more expensive for aliens to come here,
are designed to maintain such of them and of their class as are likely,
in many instances, ere long to become paupers in a strange country,
and usually without sufficient means for support, in case either of sick-
ness, or accident, or reverses in business. So it is not without justi-
fication that a class of passengers from whom much expense arises in
supporting paupers should, though not at that moment chargeable,
advance something for this purpose, at & time When they are able to

VOL. II 10
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contribute, and when alone it can with certainty be collected. (See
New York v. Miln, 11 Peters, 156.) When this is done in a law
providing against the increase of pauperism, and secms legitimately to
be connected with the subject, and when the sum required of the
master or passenger is not disproportionate to the ordinary charge,
there appears no reason to :génrd it as any measure except what it
professes to be,—one connected with the State police as to alien pas-
sengers, one connected with the support of paupers, and one designed
neither to regulate commerce nor be a source of revenue for general
purposes. (5 Howard, 62(;?

The tax is now transferred to the State treasury, when collected,
for the reason that the support of foreign paupers is transferred there;
and this accords with an honest design to collect the money only for
that object. °

The last year, so fruitful in immigration and its contagious diseases
of ship-fever and the terrific cholera, and the death of so many from
the former, as well as the extraordinary expense consequent from
these causes, furnish a strong illustration that the terms required are
neither excessive nor inappropriate.

There are many other reasons showing that this is legitimately a
police measure, and, as such, competent for the State to adopt. It
respects the character of those persons to come within the limits of the
State,—it looks to the benefits and burdens deemed likely to be con-
nected with their presence,— it regards the privileges they may right-
fully claim of relief, whenever sick or infirm, though on shipboard, if
within the boundaries of the State,— it has an eye to the protection
they will humanely receive if merely in transitu through the State
to other governments, and the burdens which, in case of disease or
accidents, without much means, they may thus throw upon the State.
And the fund collected is expressly and wholly applied, after de-
ducting the expenses of its collection, to ‘‘the support of foreign
paupers.”’

A police measure, in common parlance, often relates to something
connected with public morals; and in that limited view would still
embrace the subject of pauperism, as this court held in 16 Peters,
625. But in law, the wordP]cmlz'ce is much broader, and includes all
legislation for the internal policy of a State. (4 Bl. Com. ch. 13.)

The police of the ocean belongs to Congress and the admiralty powers
of the General Government ; but not the police of the land or of har-
bors. (Waring ». Clarke, 5 Howard, 471.)

Nor is it any less a police measure because money, rather than a
bond of indemnity, is required as a condition of admission to protec-
tion and privileges. The payment of moncy is sometimes imposed in
the nature of a toll or license fee, but it is still a matter of police. It
is sometimes demanded in the nature of charges to cover actual or
anticipated expenses. Such is the case with all quarantine charges.
Substantially, too, it is demanded under the indemnity given by the
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second section, if the person becomes chargeable ; and if that be justi-
fiable, so must be this; the fact that one is contingent and the other
absolute cannot affect their constitutionality., Neither is it of conse-
quence that the charge might be defrayed otherwise, if the State pleased,
as from other taxes or other sources. This is a matter entirely dis-
cretionary with the State. This might be done with respect to quar-
antine expenses or pilotage of vessels; yet the State, being the sole
Jjudge of what is most expedient in respect to this, can legally impose
it on the vessel, or master, or passengers, rather than on others, unless
clearly forbidden by the federal constitution. And it can be none
the less a police measure than is a quarantine charge, because the
master or owner is required to pay it, or even the passengers, rather
than the other people of the State by a general tax.

Even to exclude paupers entirely has been held to be a police meas-
ure, justifiable in a State. (Prigg v. Pennsylvania, 16 Peters, 625 ;
5 Howard, 629.) Why, then, is not the milder measure of a fee or
tax justifiable in respect to those alien passengers considered likely to
become paupers, and to be applied solely to the support of those who
do become chargeable from that class? And why is not this as much a
police measure as the other? If such measures must be admitted to
be local, are of State cognizance, belong to State interests, they clearly
are among State rights.

Viewe§ as a mere police regulation, then, this statute does not con-
flict with any constitutional provision. Measures which are legiti-
mately of a police character are not pretended to be ceded anywhere
in the constitution to the General Government in express terms; and
as little can it be argued that they are impliedly to be considered as
ceded, if they be honestly and truly police measures. Hence, in all
the decisions of this tribunal on the powers granted to the General
Government, either expressly or by implication, measures of that
character have been regarded as not properly to be included. (Li-
cense Cases, 5 Howard, 624 ; Baldwin’s Views, 184, 188 ; cases cited
in The United States v. New Bedford Bridge, 1 Woodb. & Min. 428.)

Thus viewed, the case also comes clearly within the principles
settled in New York ». Miln, 11 Peters, 102, and is fortified by the
views in the Liccnse Cases, 5 Howard, 504. The fact that the police
regulation in the case of Miln was enforced by a penalty instead of a
toll, and in the License Cases by a prohibition, at times, as well as a
fee, does not alter the principle, unless the mode of doing it in the
present case should be found, on further examination, before closing,
to be forbidden to the States.

But if this justification should fail, there is another favorable view
of legislation such as that of the third section of the statute of Mas-
sachusetts, which has already been suggested, and which is so impor-
tant as to deserve a separate consideration. It presents a vindication
for it different from that of a mere police regulation, connccted with
the introduction or support of aliens, who are or may afterwards
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become paupers, and results from the power of every sovereign
State to impose such terms as she pleases on the admission or con-
tinuance of foreigners within her borders. If this power can be shown
to exist, and it is in its nature and character a police power also, then
we have already demonstrated that the States can rightfully continue
to exercise it. But if it be not such a power, and hence cannot be
ranked under that title, and enjoy the benefit of the decisions exempt-
ing police powers from control by the General Government, yet if it
exists as a municipal rather than a police power, and has been con-
stantly exercised by the States, they cannot be considered as not
entitled to it, unless they have clearly ceded it to Congress, in some
form or other.

First, then, as to its existence. The best writers on national law,
as well as our own decisions, show that this power of excluding emi-

ts exists in all States which are sovereign. (Vattel, B. 1, ch.
19, § 281; 5 Howard, 525, 629; New York v. Miln, 11 Peters,
142; Prigg v. Pennsylvania, 16 Peters, 625; and Holmes v. Jenni-
son, 14 Peters, 565.)

Those coming may be voluntary emigrants from other nations, or
travelling absentees, or refugees in revolutions, party exiles, compul-
sory victims of power, or they may consist of cargoes of shackled
slaves, or large bands of convicts, or brigands, or persons with incen-
diary purposes, or imbecile paupers, or those suffering from infectious
diseases, or fanatics, with principles and designs more dangerous than
either, or under circumstances of great ignorance, as liberated serfs,
likely at once, or soon, to make them a serious burden in their support
as paupers, and a contamination of public morals. There can be no
doubt, on principles of national law, of the right to prevent the entry
of these, either absolutely, or on such conditions as the State may deem
it prudent to impose. In this view, a condition of the kind here
imposed, on admission to land and enjoy various privileges, is not so
unreasonable, and finds vindication in the principles of public law the
world over. (Vattel, B. 1, ch. 19, $$ 219, 231, and B. 2, ch. 7,
$$ 93, 94.)

In this aspect it may be justified as to the passengers, on the ground
of protection and privileges sought by them in the State, either per-
manently or transiently, and the power of the State to impose conditions
before and while yielding it. When we speak here or elsewhere of the
right of a State to decide and regulate who shall be its citizens, and on
what terms, we mean, of course, subject to any restraint on her power
which she herself has granted to the General Government, and which,
instead of overlooking, we intend to examine with care before clos-

ing.
gIt; having been, then, both in Europe and America, a matter of
municipal regulation, whether aliens shall or shall not reside in any
ganicular State, or even cross its borders, it follows that, if a sovereign
tate pleases, it may, as a matter of clear right, exclude them entirely,
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or only when paupers or convicts (Baldwin’s Views, 198, 194), or
only when slaves, or, what is still more common in America, in free
States as well as slave States, exclude colored emigrants, though free.
As further proof and illustration that this power exists in the States,
and has never been parted with, it was early exercised by Virginia as
to others than paupers (1 Bl Com. by Tucker, pt. 2, App. p. 83),
and it is now exercised, in one form or another, as to various persons,
by more than half the States of the Union. (11 Peters, 142; 15 ib.
516; 16 ib. 625; 1 Brockenbrough, 434 ; 14 Peters, 568 ; 5 Howard,
629.

Eaen the old Congress, September 16th, 1788, recommended to the
States to pass laws excluding convicts ; and they did this, though after
the new constitution was adopted, and that fact announced to the
country. “ Resolved, That it be, and it is hereby, recommended to
the several States to pass proper laws for preventing the transportation .
of convicted malefactors from foreign countries into the United States.”
(Journal of Congress for 1788, p. 867.)

But the principle goes further, and extends to the right to exclude
paupers, as well as convicts, by the States (Baldwin’s Views, 188,
193, 194) ; and Mr. Justice Story, in the case of New York v. Miln,
11 Peters, 50, says, a8 to the States,— ‘I admit that they have a
right to pass poor-laws, and laws to prevent the introduction of paupers
into the States, under like qualifications.”

Many of the States also exercised this power, not only during the

Revolution, but after peace; and Massachusetts especially did, forbid-
ding the return of refugees, by a law in 1788, ch. 69. Several
of the States had done the same as to refugees. (Sec Federalist,
No. 42.
The tgrst naturalization laws by Congress recognized this old right
in the States, and expressly provided that such persons could not
become naturalized without the special consent of those States which
had prohibited their return. Thus in the first act: — ‘ Provided,
also, that no person heretofore proscribed by any State shall be admit-
ted a citizen as aforesaid, except by an act of the Legislature of the
State in which such person was proscribed.” (March 26, 1790, 1
Stat. at Large, 104. See a similar proviso to the third section of the
act of 29th January, 1795, 1 Stat. at Large, 415.)

The power given to Congress, as to naturalization generally, does
not conflict with this question of taxing or excluding alien passengers,
as acts of naturalization apply to those aliens only who have already
resided here from two to five years, and not to aliens not resident here
at all, or not so long. (See acts of 1790, 1795, and 1800.)

And it is not a little remarkable, in proof that this power of exclu-
sion still remains in the States rightfully, that while, as before stated,
it has been exercised by various States in the Union,— some as to
paupers, some as to convicts, some as to refugees, some as to slaves,
and some as to free blacks,—it never has been exercised by the
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General Government as to mere aliens, not enemies, except so far as
included in what are called the Alien and Sedition Laws of 1798.
By the former, being ““ An act concerning aliens,”” passed June 15th,
1798 (1 Stat. at Large, 571), power was assumed by the General
Government, in time of peace, to remove or expel them from the
country; and that act, no less than the latter, passed about a month
after (Ibid. 596), was generally denounced as unconstitutional, and
suffered to expire without renewal; on the %'round, among others
assigned for it, that, if such a power existed at all, it was in the States,
and not in the General Government, unless under the war power, and
then against alien enemies alone. (4 Elliott's Deb. 581, 582, 586 ;
Virginia Resolutions of 1798.)

It deserves special notice, too, that, when it was exercised on another
occasion by the General Government, not against aliens, as such, but
slaves imported ffom abroad, it was in aid o%EState laws passed before
1808, and in subordination to them. The only act of Congress on this
subject before 1808 expressly recognized the power of the State alone
then to prohibit the introduction or importation ‘‘of any negro,
mulatto, or other person of color,”” and punished it only where the
States had. (See act of Feb. 28, 1803, 2 Stat. at Large, 205g In
further illustration of this recognition and coSperation with the States
it provided, in the third section, that all officers of the United States
should ‘“ notice and be governed by the provisions of the laws now
existing in the several States, prohibiting the admission or importation
of any negro, mulatto, or other person of color, as aforesaid; and they
are hereby enjoined vigilantly to carry into effect said laws,” i. e., the
laws of the States. (See 1 Brockenbrough, 432.)

The act of March 2d, 1807, forbidding the bringing in of slaves
(2 Stat. at Large, 426), was to take effect on the first of January,
1808, and was thus manifestly intended to carry into operation the
admitted power of prohibition by Congress, after that date, of certain
persons contemplated in the nintz section of the first article, and as a
branch of trade or commerce which Congress, in other parts of the
constitution, was empowered to regulate. That act was aimed solely
at the foreign slave-trade, and not at the bringing in of any other per-
sons than slaves, and not as if Congress supposed that, under the ninth
section, it was contemplated to give it power, or recognize its power,
:xf/er anything but the foreign slave-trade. But of this more here-

ter.

It will be seen also in this, that the power of each State to forbid
the foreign slave-trade was expressly recognized as existing since, no
less than before, 1808, being regarded as a concurrent power, and that
by this section no authority was conferred on Congress over the domes-
tic slave-trade, either before or since 1808.

If the old Congress did not suppose it was right and proper for the
States to act in this way on the introduction of aliens, after the new
constitution went into operation,:why did they, by their resolution of
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1787, recommend to the States to forbid the introduction of convicts
from abroad, rather than recommend it to be done by Congress under
the new constitution ?

It is on this principle that a State has a right, if it pleases, to remove
foreign criminals from within its limits, or allow them to be removed
by others (Holmes v. Jennison, 14 Peters, 568); though the obli-
gation to do so is, to be sure, an imperfect one, of the performance
of which she is judge, and sole judge, till Congress make some stipu-
lation with foreign powers as to their surrender (11 Peters, 891);
and if States do not surrender this right of affixing conditions to their
ingress, the police authorities of Europe will proceed still further to
inundate them with actual convicts and paupers, however mitigated
the evil may be at times by the voluntary immigration, with the rest,
of many of the enterprising, industrious, and talented. But if the
right be carried beyond this, and be exercised with a view to exclude
rival artisans, or laborers, or to shut out all foreigners, though per-
secuted and unfortunate, from mere naked prejudice, or with a view to
thwart any conjectural policy of the General Government, this course,
a8 before suggested, would be open to much just criticism.

Again: considering the power to forbid as existing absolutely in a
State, it is for the State where the power resides to decide on what is
sufficient cause for it,— whether municipal or economical, sickness or
crime ; as, for example, danger of pauperism, danger to health, danger
to morals, danger to property, danger to public principles by revolu-
tions and change of government, or danger to religion. - This power
over the person is much less than that exercised over ships and
merchandise under State quarantine laws, though the General Govern-
ment regulates, for duties and commerce, the ships and their cargoes.
If the power be clear, however others may differ as to the expediency
" of the exercise of it as to particular classes or in a particular form,
this cannot impair the power.

It is well considered, also, that if the power to forbid or expel
exists, the power to impose conditions of admission is included as an
incident or subordinate. Vattel (B. 2, ch. 8, § 99) observes, that,
‘gince the lord of the territory may, whenever he thinks proper, for-
bid its being entered, he has, no doubt, a power to annex what condi-
tions he pleases to the permission to enter.”” (Holmes ». Jennison,
14 Peters, 569, 615, Appendix.)

The usage in several gt,ates supports this view. Thus the State of
Maryland now, of Delaware since 1787, of Pemnsylvania since 1818,
if not before, and of Louisiana since 1842, besides New York and
Massachusetts, pursue this policy in this form. (7 Smith’s Laws of
Pennsylvania, 21; 2 Laws of Delaware, 167, 995; 1 Dorsey’s Laws
of Maryland, 6, 10.) And though it is conceded that laws like this
in Massachusetts are likely, in excited times, t¢c become of a dangerous
character, if perverted to illegitimate purposes, and though it is mani-
festly injudicious to push all the powers possessed by the States to a
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harsh extent against foreigners any more than citizens, yet, in my
\ view, it is essential to sovereignty to be able to prescribe the condi-
tions or terms on which aliens or their property shall be allowed to
remain under its protection, and enjoy its municipal privileges. (Vat-
tel, B. 1, ch. 19, $$ 219, 231.)

As a question of international law, also, they could do the same as
to the citizens of other States, if not prevented by other clauses in the
constitution reserving to them certain rights over the whole Union,
and which probably é)rotect them from any legislation which does not
at least press as hard on their own citizens as on those of other States.
Thus, in article fourth, section second : — ¢ The citizens of each State
shall be entitled to all privileges and immunities of citizens in the
several States.” And the old Confederation (article fourth) protected
the ingress and egress of the citizens of each State with others, and
made the duties imposed on them the same.

Such is the case of Turner v. Smith, considered in connection with
this, collecting the same of its own citizens as of others; and to argue
that States may abuse the power, by taxing citizens of other States
different from their own, is a fallacy, because Congress would also be
(ﬂuite as likely to abuse the power, because an abuse would reéct on
the State itself, and lessen or destroy this business through it, and
because the abuse, instead of being successful, would probably be pro-
nounced unconstitutional by this court, whenever appealed to.

With such exceptions, I am aware of no limitations on the powers
of the States, as a matter of right, to go to the extent indicated in
imposing terms of admission within their own limits, unless they be so
conducted as to interfere with some other power, express or implied,
which has been clearly granted to Congress, and which will be consid-
ered hereafter.

The last ground of vindication of this power, as exercised by Mas-
sachusetts in the third section, is under its aspect as imposing a tax.

Considering this, the inquiry may be broad enough to ascertain
whether the measure is not constitutional, under the taxing power of
the State generally, independent of its authority, already examined,
as to a police, over the support of paupers, and as to municipal regu-
lations, over the admission of travellers and non-residents.

It deserves remark, in the outset, that such a tax, under the name
of a toll or passport fee, is not uncommon in foreign countries on alien
travellers when passing their frontiers. In that view it would be
vindicated under long usage and numerous precedents abroad, and
several in this country, already referred to.

It requires notice, also, that this provision, considered as a license
fee, is not open to the objection of not being assessed beforehand at
stated periods, and collected at the time of other taxes. When fees of
a specific sum are exacted for licenses to sell certain goods, or exercise
certain trades, or exhibit something rare, or for admissions to certain
privileges, they are not regarded so much in the light of common taxes
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as of fees or tolls. They resemble this payment required here more
than a tax on property, as they are not always annual, or collected at
stated seasons; they are not imposed on citizens only, or permanent
residents, but frequently are demanded as often as an event happens,
or a certain act is done, and at any period, and from any visiter or
transient resident. But fees or tolls thus collected are still legitimate
taxes.

Another view of it as a tax is its imposition on the master of the
vessel himself, on account of his capital or business in trade, carrying
passengers, and not a tax on the passengers themselves. The master
is often a citizen of the State where he arrives with a cargo and pas-
sengers. Insuch acase, he might be taxed on account of his business,
like other citizens; and so, on other general principles, might masters
of vessels who are not citizens, but who come within the limits and
jurisdiction and protection of the State, and are hence, on that account,
rightfully subjected to its taxation, and made to bear a share of its
burdens. It is customary in most countries, as beforc named, to
impose taxes on particular professions and trades or businesses, as well
a8 on property ; and whether in the shape of a license or fee, or an
excise or poll-tax, or any other form, it is of little consequence, when
the object of the tax is legitimate, as here, and its amount reasonable.

States, generally, have the right also to impose poll-taxes, as well
as those on property, though they should be proportionate and moder-
ate in amount. This one is not much above the usual amount of poll-
taxes in New England. Nor need they require any length of resi-
dence before a person is subject to such a tax; and sometimes none
is required, though it is usual to have it imposed only on a fixed day.

The power of taxation, fenemlly, in all independent States, is un-
limited as to persons and things, except as they may have been
pleased, by contract or otherwise, to restrict themselves. Such a
power, likewise, is one of the most indispensable to their welfare, and
even their existence.

On the extent of the cession of taxation to the General Government,
and its restriction on the States, more will be presented hereafter;
but in all cases of doubt, the leaning may well be towards the States,
as the Greneral Government has ample means ordinarily by taxing
imgorts, and the States limited means, after parting with that great
and vastly increased source of revenue connected with imposts. The
States may, therefore, and do frequently, tax everything but exports,
imports, and tonnage, as such. They ({ai]y tax things connected with
foreign commerce as well as domestic trade. They can tax the tim-
ber, cordage, and iron of which the vessels for foreign trade are made;
tax their cargoes to the owners as stock in trade; tax the vessels as
property, an§ tax the owners and crew per head for their polls. Their
power in this respect travels over water as well as land, if only within
their territorial limits.

It scems conceded, that, if this tax, as a tax, had not been imposed
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till the passenger had reached the shore, the present objection must
fail. But the power of the State is manifestly as great in a harbor
within her limits to tax men and property as it is on shore, and can no
more be abused there than on shore, and can no more conflict there
than on shore with any authority of Congress as a taxing power not
on imports as imports. Thus, after emigrants have landed, and are
on the wharves, or on public roads, or in the public hotels, or in
private dwelling-houses, they could all be taxed, though with less ease;
and they could all, if the State felt so disposed to abuse the power, be
taxed out of their limits as quickly and effectually as have been the
Jews in former times in several of the most enlightened nations of
modern Europe.

To argue, likewise, that the State thus undertakes to assess taxes
on persons not liable, and to control what it has not got, is begging
the question, either that these passengers were not within its limits, or
that all persons actually within its limits are not liable to its laws and
not within its control. To contend, also, that this payment cannot be
exacted, on the ground that the great correction of excessive taxation
is its oppression on the constituent, which causes a redction to reduce
it (4 Wheat. 816, 428), and in this case the tax does not operate on
a constituent, is another fallacy, to some extent. For most taxes oper-
ate on some classes of people who are not voters, as, for example,
women, and especially resident aliens; and if this reasoning would
exempt these passengers, when within the limits of the State, it would
also exempt all aliens, and others not voters, however long resident
there, or however much property they possess.

It seems likewise well settled, that, by the laws of national inter-
course, and as a consequence of the protection and hospitality yielded
to alicns, they are subject to ordinary reasonable taxation in their per-
sons and property by the government where they reside, as fully as
citizens. (Vattel, I{ 2, ch. 10, § 132, p. 235; Taylor v. Carpen-
ter, 2 Woodbury & Minot.) But I am not aware of the imposi-
tion of such a tax in this form, except as a toll or a passport; it being,
when a poll-tax, placed on those who have before acquired a domicile
in the State, or have come to obtain one animo manendi. Yet, what-
ever its form, it would not answer hastily to denounce it as without
competent authority, when imposed within the usual territorial limits
of the State.

In short, the States evidently meant still to retain all power of this
kind, except where, for specia{ reasons at home, neither government
was to tax exports, and, for strong reasons both at home and abroad,
only the General Government was to tax imports and tonnage.

Having explained what seem to me the principal reasons in favor of
a power so vital to the States as that exercised by Massachusetts in
this statute, whether it be police or municipal, regulating its residents
or taxing them, I shall proceed to the last general consideration, which
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is, whether this power has in any way becn parted with to Congress
entirely, or as to certain objects, including aliens.

It is not pretended that there is eo nomine any express delegation
of this power to Congress, or any express prohibition of it to the
States. And yet, by the tenth amendment of the constitution, it is
provided, in so many words, that ‘the powers not delcgated to the
United States by the constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the people.” If, in the
face of this, Congress is to be regarded as having obtained a power of
restriction over the States on this subject, it must be by mere impli-
cation, and this either from the grant to impose taxes and duties, or
that which is usually considered a clause only to prohibit and tax the
slave-trade, or that to regulate commerce. And this statute of Mas-
sachusetts, in order to be unconstitutional, must be equivalent to one
of these, or conflicting with one of them.

In relation, first, to the most important of these objections, regard-
ing the statute in the light of a tax, and as such supposed to conflict
with the general power of taxation conferred on Congress, as well as
the exclusive power to tax imports, I would remark, that the very
prohibition to the States, in express terms, to tax imports, furnishes
additional proof that other taxation by the States was not meant to be
forbidden in other cases and as to other matters. [Ezpressio unius,
exclusio est alterius. 1t would be very extraordinary, also, that,
when expressly ceding powers of taxation to the General Government,
the States should refrain from making them exclusive in terms, except
as to imports and tonnage, and yet should be considered as having
intended, by mere implication, there or elsewhere in the instrument,
to grant away all their great birthright over all other taxation, or at
least some most important branches of it. Such has not been the con-
struction or practical action of the two governments for the last half-
century, but the States have continued to tax all the sources of
revenue ceded to Congress, when not in terms forbidden. This was
the only safe course. (Federalist, No. 32.)

One of the best tests that this kind of tax or fee for admission to
the privileges of a State is permissible, if not expressly forbidden, is
the construction in two great cases of direct taxes on land imposed by
Congress, in 1798 and 1813. The States, on both of those occasions,
still continued to impose and collect their taxes on lands, because not
forbidden expressly by the constitution to do it. And can any one
doubt, that, so far as regards taxation even of ordinary imports, the
States could still exercise it if they had not been expressly forbidden
by this clause? (Collet v. Collet, 2 Dallas, 296; Gibbons v. Ogden,
9 Wheat. 201.) If they could not, why was the express prohibition
made? Why was it deemed necessary? (Federalist, No. 82.)

This furnishes a striking illustration of the true general rule of con-
struction, that, notwithstanding a grant to Congress is express, if the
States are not directly forbidden to act, it does mot give to Congress
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exclusive authority over the matter, but the States may exercise a

wer in several respects relating to it, unless, from the nature of the
subject, and their relations to the General Government, a prohibition is
fairly or necessarily implied. This power in some instances seems to
be concurrent or coordinate, and in others subordinate. On this rule
of construction there has been much less doubt in this particular case
as to taxation, than as a general principle on some other matters,
which will hereafter be noticed under another head. The argu-
ment for it is unanswerable, that, though the States have, as to
ordinary taxation of common subjects, granted a power to Congress,
it is merely an additional power to their own, and not inconsistent
with it.

It has been conceded by most American jurists, and, indeed, may
be regarded as settled by this court, that this concurrent power of
taxation, except on imports and exports and tonnage (the last two
specially and exclusively resigned to the General Government), is vital
to the States, and still clearly exists in them. In support of this m::ly
be seen the following authorities : — McCulloch v. State of Maryland,
4 Wheat. 316, 425; Gibbons ». Ogden, 9 Wheat. 1, by Chief Jus-
ticc Marshall ; Providence Bank . Billings, 4 Peters, 561 ; Brown
v. State of Maryland, 12 Wheat. 441; 4 Gill & Johns. 182; 2
Story’s Com. on Const. $ 437; 6 Howard, 588; Weston v. City of
Charleston, 2 Peters, 449 ; Federalist, No. 42.

Nor is the case of Brown ». Maryland, so often referred to, opposed
to this view. It seems to have been a question of taxation, but the
decision was not that, by the grant to the General Government of the
power to lay taxes and imposts, it must be considered, from * the
nature of the power,” ‘‘that it [taxation generally] should be exer-
cised exclusively by Congress.” On the contrary, all the cases before
and hereafter cited, bearing on this question, concede that the general
power of taxation still remains in the States; but in that instance it
was considered to be used so a8 to amount to a tax on imports, and,
such a tax being expressly prohibited to the States, it was adjudged
there that for this reason it was unconstitutional. Under this head,
then, as to taxation, it only remains to ascertain whether the toll or tax
here imposed on alien passengers can be justly considered a tax on
imports, as it was in the case of Brown v. Maryland, when laid on
foreign goods. If so considered, it is conceded that this tax has been
expressly forbidden to be imposed by a State, unless with the consent
of Congress, or to aid in enforcing the inspection laws of the State.
Clearly it does not come within either of those last exceptions, and
therefore the right to impose it must depend upon the question,
whether it is an *‘impost,” and whether passengers are *imports,”
within the meaning of the constitution. An impost is usually an ad
valorem or specific duty, and not a fee like this for allowing a partic-
ular act, or a poll-tax like this,—a fixed sum per head. An import
is also an article of merchandise, goods of some kind,— property,
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‘“commodities.” (Brown v. Maryland, 12 Wheat. 437. See Mc-
Culloch’s Dict. Imports; 5 Howard, 594, 614.) It does not include
persons unless they are brought in as property,— as slaves, unwilling
or passive cmigrants, like the importation referred to in the ninth sec-
tion of the first article of the constitution. (New York v. Miln, 11
Peters, 136; Case of the Brig Wilson, 1 Brock. 423.)

Now there is no pretence that mere passengers in vessels are of this
character, or are property; otherwise they must be valued, and pay
the general ad valorem (iyuty now im on non-enumerated articles.
They are brought in by no owner, like property generally, or like
slaves. They are not the subject of entry or sale. The great objec-
tion to the tax in Brown v. Maryland was, that it clogged the sale of
the goods. They are not like merchandise, too, because that may be
warehoused, and reéxported or branded, or valued by an invoice.
They may go on shore anywhere, but goods cannot. A tax on them
is not, then, in any sense, a tax on imports, even in the purview of
Brown v. Maryland. There it was held not to be permitted until the
import in the original packet or cask is broken up, which it is difficult
to predicate of a man or passenger. The definition there, also, is
‘ imports are ¢hings imported,” not persons, not passengers; or they
are ‘‘articles brought in,” and not freemen coming of their own
accord. (12 Wheat. 437.) And when *imports” or *“ importation "
is applied to men, as is the case in some acts of Congress, and in the
ninth section of the first article of the comstitution, it is to men or
‘ persons ”’ who are property and passive, and brought in against their
will or for sale as slaves,—brought as an article of commerce, like
other merchandise. (New York ». Miln, 11 Peters, 186; 15 Peters,
505; 1 Bl Com. by Tucker, pt. 2, App. 50.&

But, so far from this being the view as to free passengers taxed in
this statute,— that they are merchandise or articles of commerce, and
8o considered in any act since 1808, or before,— it happens that, while
the foreign import or trade as to slaves is abolished, and is made a
capital offence, free passengers are not prohibited, nor their introduc-
tion punished as a crime. (4 Elliott’s Deb. 119.) If * importation”
in the ninth section applied to one class of persons, and ‘‘ migration”
to another, as has been argued, then allowing a tax by Congress on
the “importation” of any person was meant to be confined to slaves,
and is not allowed on ‘‘migration,” either in words or spirit, and
hence it confers no power on Congress to tax other persons (see Ire-
dell’s remarks, 4 Elliott’s Deb. 119) ; and a special clause was thought
necessary to give the power to tax even the ‘‘importation’ of slaves,
because ‘‘ a duty or impost’’ was usually a tax on things, and not
persons. (1 BL Com.%); Tucker, App. 231.)

Indeed, if passengers were ‘ imports’’ for the purpose of revenue
by the General Government, then, as was never pretended, they
sgould and can now be taxed by our collectors, because they are not
enumerated in the tariff acts to be admitted ¢ free”” of duty, and all
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non-enumerated imports have a general duty imposed on them at the
end of the tariff; as, for instance, in the act of July 30, 1846, section
third, “a duty of twenty per cent. ad valorem” i laid ¢ on all s
wares and merchandise imported from foreign countries, and not
specially provided for in this act.”

To come within the scope of a tariff, and within the principle of
retaliation by or towards foreign powers, which was the cause of the
policy of making imposts on imports exclusive in Congress, the import
must still be merchandise or produce, some rival fruit of industry, an
article of trade, a subject, or at least an instrument of commerce. Pas-
sengers, being neither, come not within the letter or spirit or object
of this provision in the constitution.

It is, however, argued, that, though passengers may not be imports,
yet the carrying of them is a branch of commercial business, and a
legitimate and usual employment of navigation.

Grant this, and still & tax on the passenger would not be laying a
duty on ‘“ imports’’ or on ‘ tonnage;”’ but it might be supposed to
affect foreign commerce at times, and in some forms and places, and
thus interfere with the power to regulate that, though not with the
prohibition to tax imports and tonnage. Consequently, when here-
after considering the meaning of the grant ‘ to regulate commerce,”
this view of the objection will be examined.

But there seems to be another exception to this measure, as conflict-
ing with the powers of the General Government, which partly affects
the question as a tax, and partly as a regulation of commerce. It is,
that the tax was imposed on a vessel before the passengers were landed,
and while under the control of the General Government. So far as
it relates to the measure as a tax, the exception must be regarded as
applying to the particular place where it is collected, in a vessel on
the water, though after her arrival within a port or harbor. It would
seem to be argued, that, by some constitutional provision, a State pos-
sesses no power in such a place. But there is nothing in the taxing

of the constitution which forbids her action in such places on
matters like this. If forbidden at all, it must be by general principles
of the common and of national law, that no State can assess or levy
a tax on what is without the limits of its jurisdiction, or that, if
within its territorial limits, the subject-matter is vested exclusively by
the constitution in the General Government.

It will be seen, that, if the first exception be valid, it is not one
connected with the constitution of the United States, and hence not
revisable here. It was not, and could not properly be, set up as a
defence in the court of a State, except under its own constitution, and
hence not revisable in this court by this writ of error. But as it may
be supposed to have some influences on the other and commercial
aspect of the objection, it may be well to ascertain whether, as a
general principle, a vessel in a port, or its occupants, crew, or passen-
gers, are in fact without the limits and jurisdiction of a State, and

~
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thus beyond its taxing power, and are exclusively, for all purposes,
under the government of the United States. One of the errors in
the argument of this part of the cause has been an apparent assump-
tion that this tax—considered as a tax— was collected at sea, before
the voyage ended, and was not collected within the limits and jurisdic-
tion of the State. But, ez concesso, this vessel then was in the
harbor of Boston, some miles within the limits of the State, and where
this court itself has repeatedly decided that Massachusetts, and not
the General Government, has jurisdiction. First, jurisdiction to pun-
ish crimes. (See in Waring v. Clarke, 5 Howard, 441; Ibid. 628 ;
Coolidge’s case, 1 Wheat. 415; Bevans’ case, 3 Wheat. 336; 1
Woodbury & Minot, 401, 455, 481, 483.) Next, the State would
have jurisdiction there to enforce contracts. So must she have to col-
lect taxes, for the like reason (5 Howard, 441); because it was a
place within the territorial limits and jurisdiction of the State. Chief
Justice Marshall, in 12 Wheat. 441, speaks of ¢ their [the States’]
acknowledged power to tax persons and property within their terri-
tory.” (Ibid. 444.)

The tax in this case does not touch the passenger in fransitu on
the ocean, or abroad,— never till the actual arrival of the vessel with
him in port. An arrival in port, in other acts of Congress using the
term, is coming in, or anchoring within, its limits, with a view to dis-
charge the cargo. (2 Sumner, 419; 5 Mason, 445; 4 Taunton, 662,
722; Toler ». White, Ware, 277.)

For aught that appears, this vessel, before visited, had come in and
was at anchor in the port. The person so going into port abroad is
considered to have ¢ arrived,”’ so as to be amenable to his consul, and
must deposit his papers. -He has come under or into the control of
shore power, and shore authority, and shore laws, and shore writs,
and shore juries; at least concurrently with other authorities, if not
exclusively. In common parlance, the voyage, for this purpose at least,
is not interrupted ; for then it has ended, and the State liabilities and
powers begin, or the State becomes utterly imbecile. Hence, speak-
g of a country as distinguished from the sea, and of a nation as a
State, Vattel (E 1, ch. 23, § 290) says: — *‘ Ports and harbors are
manifestly an appendage to, and even a part of, the country, and con-
sequently are the property of the nation. Whatever is said of the
land itself will equally apply to them, so far as respects the conse-
quences of the domain and of the empire.” If the ports and harbors
of a State are infra fauces terree, within the body of a country, the
power of taxation is as complete in them as it is on land, a hundred
miles in the intorior. Though on tide waters, the vessels are thero
subject for many purposes to State authority rather than federal, are
taxed as stock in trade, or ships owned, if by residents; the cargo
may be there taxed ; the officers and crow may be there taxed for their
polﬁ, a8 well as estate ; and, on the same principle, may be the master
for the passengers, or the passengers themselves. Persons there, poor
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and sick, are also entitled to public relief from the city or State. (4
Metcalf, 290, 291.) No matter where may be the place, if only
within the territorial boundaries of the State, or, in other words,
within its geographical limits. The last is the test, and not whether
it be a merchant-vessel or a dwelling-house, or something in either, as
property or persons. Unless beyond the borders of the State, or
granted, as a fort or navy-yard within them, to a separate and exclu-
sive jurisdiction, or used as an authorized instrument of the General
Government, the State laws control and can tax it. (United States
v. Ames, 1 Woodb. & Minot, 76, and cases there cited.)

It is true there are exceptions as to taxation which do not affect this
question ; as where something is taxed which is held under the grants
to the United States, and the grants might be defeated if taxed by the
State. That was the point in McCulloch ». Maryland, 4 Wsl']eat.
316 ; Weston v. City of Charleston, 2 Peters, 449 ; Dobbins v. Com-
missioners of Erie County, 16 Peters, 485; Osborn v. Bank of the
United States, 9 Wheat. 738. But that is not the question here, as
neither passengers nor the master of the vessel can be considered as
official instruments of the government.

In point of fact, too, in an instance like this, it is well known that
the general jurisdiction of the States for most municipal purposes
within their territory, including taxation, has never been ceded to the
United States, nor claimed by them; but they may anchor their navies
there, prevent smuggling, and collect duties there, as they may do the
last on land. But this is not inconsistent with the other; and this
brings us to the second consideration under this head,— how far such
a concurrent power in that government, for a particular object, can,
with any propriety whatever, impair the genenaS rights of the States
there on other matters.

These powers exist in the two governments for different purposes,
and are not at all inconsistent or conflicting. The General Govern-
ment may collect its duties, either on the water or the land, and
still the State enforce its own laws without any collision, whether they
are made for local taxation, or military duty, or the collection of debts,
or the punishment of crimes. There being no inconsistency or collis-
ion, no reason exists to hold either, by mere construction, void. This
is the cardinal test.

So the master may not always deliver merchandise rightfully,
except on a wharf; nor be always entitled to freight till the goods are
on shore; yet this depends on tge usage, or contract, or nature of the
port, and does not affect the question of jurisdiction. (Abbott on
Shipping, 249 ; 4 Bos. & Pul. 16.) On the contrary, some offences
may be completed entirely on the water, and yet the State juris-
si{x;t;'on on land is conceded. (United States v. Coombs, 12 Peters,

So a contract with the passenger may or may not be completed
on arriving in port, without landing, according as the parties may
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h;}rie been pleased to stipulate. (Brig Lavinia, 1 Peters, Adm.
126.

So) the insurance on a cargo of a ship may not in some cases ter-
minate till it is landed, though in others it may, depending on the
language used. ' (Reyner ». %earson, 4 Taunton, 662, and Levin v.
Newnham, ib. 722.) But none of these show that the passengers
m? not quit the vessel outside the harbor, in boats or other vessels,
and thus go to the land, or go to other ports. Or that, if not doing
this, and coming in the same vessel within the State limits, they may
not be subject to arrests, punishments, and taxation or police fees, or
other regulations of the State, though still on board the vessel. Nor
do any of them show that the vessel and cargo, after within the State
limits, though not on the shore, are not within the jurisdiction of the
State, and liable, as property of the owner, to be taxed in common
with other stock in trade.

I will not waste a moment in combating the novel idea, that taxes
by the States must be uniform, or they are void by the constitytion
on that account; because clearly that provision relates only to taxes
imposed by the General Government. It is a fallacy, also, to argue
that the vessels, crews, and pasdengers, when within Jl’e territory of a
State, are not amenable to the State laws in these respects, because
they are enrolled as belonging to the United States, and their flag is
the flag of the United States. For though they do belong to the
United States in respect to foreign nations and our statistical returns
and tables, this does not prevent the vessels at the same time from
being owned by citizens of the State of Massachusetts, and the crew
belonging there, and all, with the passengers, after within her limits,
from being amenable generally to her laws.

If taking another objection to it as a tax, and arguing against the
tax imposed on the vessel, because it may be abused to injure emigra-
tion and thwart the General Government, it would still conflict with
no particular clause in the constitution or acts of Congress. It should
also be remembered that this was one objection to the license laws in
5 Howard, and that the court held unanimously they were constitu-
tional, though they evidently tended to diminish importations of spir-
ituous liquor and {essen the revenue of the General Government from
that source. But that being only an incident to them, and not their
chief design, and the chief design being within the jurisdiction of the
States, the laws were upheld. ‘

It is the purpose which Mr. Justice Johnson thinks may show that
no collision was intended or effected. ‘¢ Their different purposes mark
the distinction between the powers brought into action, and while
frankly exercised they can produce no serious collision.” (Gibbons ».
Ogden, 9 Wheat. 235.) ¢ Collision must be sought to be produced.”
“%Vherever the powers of the respective governments are frankly
exercised, with a distinct view to the end o%o such powers, they may
act on the same subject, or use the same means, and yet the powers
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be kept perfectly distinet.” (P. 289. See 1 Woodbury & Minot,
423, 433.

The nex)t delegation of power to Congress, supposed by some to be
inconsistent with this statute, is argued to be involved in the ninth
section of the first article of the constitution. This they consider as
a grant of power to Congress to prohibit the migration from abroad of
all persons, bond or free, after the year 1808, and to tax their impor-
tation at once and forever, not exceeding ten dollars per head. (See
9 Wheat. 280, by Mr. Justice Johnson ; 15 Peters, 514.) The words
are: — ‘‘The migration or importation of such persons as any of the
States now existing shall think proper to admit shall not be prohibited
by the Congress, prior to the year 1808 ; but a tax or duty may be
imposed on such importation, not exceeding ten dollars for each per-
son.”” But it deserves special notioe, that this section is one entirely
of limitation on power, rather than a grant of it; and the power of
prohibition being nowhere else in the constitution expressly granted to
Congress, the section scems introduced rather to prevent it from
being implied except as to slaves, after 1808, than to confer it in all
cases. 8)1 Brockenbrough, 432.)

If to be implied elsewhere, it is from the grant to regulate com-
merce, and by the idea that slaves are subjects of commerce, as they
often are. Hence, it can go no further than to imply it as to them,
and not as to free passengers.

Or if to “ regulate commerce” extends also to the regulation of
mere navigation, and hence to the business of carrying passengers, in
which it may be employed, it is confined to a forfeiture of the vessel,
and does not legitimately involve a prohibition of persons, except when
articles of commerce, like slaves. (1 Brockenbrough, 432.) Or,
finally, however far the power may extend under either view, it is still
a power concurrent in the States, like most taxation and much local
legislation as to matters connected somewhat with commerce, and is
well exercised by them when Congress does not, as here, legislate upon
the matter either of tll):mhibition or of taxation of passengers. It is
hence that if this ninth section is a grant of the power to prevent the
migration or importation of other persons than slaves, it is not an ex-
clusive one, any more than that to regulate commerce, to which it
refers; nor has it ever been exercised so as to conflict with State laws,
or with the statute of Massachusetts now under consideration. This
clause itself recognizes an exclusive power of prohibition in the States,
until the year 1808. And a concurrent and subordinate power on
this by the States, after that, is nowhere expressly forbidden in the
constitution, nor is it denied by any reason or necessity for such exclu-
siveness. The States can often use it more wisely than Congress in
respect to their own interests and policy. They cannot protect their
police, or health, or public morals, without the exercise of such a power,
at times and under certain exigencies, as forbidding the admission of
slaves and certain other persons within their borders. One State,
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also, may require its exercise, from its exposures and dangers, when
another may not. So it may be said, as to the power to tax importa-
tion, if limited to slaves, the States could continue to do the same when
they pleased, if men are not deemed ¢ imports.”’

gut to see for a moment how dangerous it would be to consider a
rrohibitnry power over all aliens as vested exclusively in Congress,

ook to some of the consequences. The States must be mute and
powerless:

If Congress, without a codrdinate or concurrent power in the States,
can prohibit other persans as well as slaves from coming into States,
they can of course allow it, and hence can permit and demand the
admission of slaves, as well as any kind of free persons, convicts or
paupers, into any State, and enforce the demand by all the overwhelm-
ing powers of tg'e Union, however obnoxious to the habits and wishes
of the people of a particular State. In view of an inference like this,
it has therefore been said that, under this section, Congress cannot
admit persons whom a State pleases to exclude. (9 Wheaton, 230;
Justice Johnson.) This rather strengthens the propriety of the inde-
pendent action of the State, here excluding conditionally, than the idea
that it is under the control of Congress.

Besides this, the ten dollars per head allowed here specially to be
collected by Congress on imported slaves is not an exclusive power to
tax, and would not have been necessary or inserted, if Congress could
clearly already impose such a tax on them, as ‘ imports,” and by a
‘““duty ” on imports. It would be not a little extraordinary to imply
by construction a power in Congress to prohibit the coming into the
States of others than slaves, or of mere aliens, on the principle of the
alien part of the Alien and Sedition Laws, though it never has been
exercised as to others permanently, but the States recommended to
exercise it, and seventeen of them now actually doing it. And equally
extraordinary to imply, at this late day, not only that Congress
possesses the power, but that, though not exercising 1t, the States are
incapable of exercising it concurrently, or even in subordination to
Congress. But beyond this, the States have exercised it concurrently
as to slaves, no less than exclusively in respect to certain frec persons,
since as well as before 1808, and this as to their admission from
neighboring States no less than from abroad. (See cases before cited,
and Butler ©. Hopper, 1 Wash. C. C. 500.)

- The word * migration’’ was probably added to *importation” to
cover slaves when regarded as persons rather than property, as they
are for some purposes. Or if to cover others, such as convicts and
redemptioners, it was those only who came against their will, or in a
quasi servitude. And though the expression may be broad enough to
cover emigrants generally (3 Madison State Papers, 1429; 9 Wheat.
216, 280; 1 Brockenbrough, 431), and some thought it might cover
convicts (5 Elliott’s Deb. 477; 8 Madison State Papers, 1430), yet
it was not so considered by the mass of the convention, but as intended
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for “slaves,” and calling them ‘ persons” out of delicacy. (5 Elliott’s
Deb. 457, 477; 8 ib. 251, 541; 4 ib. 119; 15 Peters, 113, 506 ;
11 ib. 136; 1 BlL. Com. by Tucker, App. 290.) It was so considered
in the Federalist, soon after, and that view regarded as a ‘‘ misconstruc-
tion” which extended it to * emigration” generally. (Federalist,
No. 42.) So afterwards thought Mr. Madison himself, the great ex-
pounder and framer of most of the constitution. (8 Elliott’s Deb.
422.) So it has been held by several members of this eourt (15
Peters, 508) ; and so it has been considered by Congress, judging from
its uniform acts, except the unfortunate Alien Law of 1798, before
cited, and which, on account of its unconstitutional features, had so
brief and troubled an existence. ,(4 Elliott’s Deb. 451.)

In the constitution, in other parts as in this, the word ¢ persons” is
used, not to embrace others as well as slaves, but slaves alone. Thus,
in the second section of the first article, ‘‘ three-fifths of all other
persons,” manifestly means slaves; and in the third section of the
fourth article, ‘“no person held to service or labor in one State,” &c.,
refers to slaves. The word slave was avoided, from a sensitive feeling ;
but clearly no others were intended in the ninth section. Congress so
considered it, also, when it took up the subject of this section in 1807,
Jjust before the limitation expired, or it would then probably have acted
as to others, and regulated the migration and importation of others as
well as of slaves. %y forbidding merely ¢ to import or bring into the
United States, or territories thereof, from any foreign kingdom, place,
or country, any negro, mulatto, or person of color, with intent to hold,
gell, or dispose of such negro, mulatto, or person of color, as a slave,
or to he held to service or labor,” it is manifest that Congress then
considered this clause in the constitution as referring to slaves alone,
and then as a matter of commerce; and it strengthens this idea, that
Congress has never since attempted to extend this clause to any other
persons, while the States have been in the constant habit of prohibit-
ing the introduction of paupers, convicts, free blacks, and persons sick
with contagious diseases, no less than slaves; and this from neighbor-
ing States as well as from abroad.

There was no occasion for that express grant, or rather recognition,
of the power to forbid the entry of slaves by the General Government,
if Congress could, by other clauses of the constitution, for what
scemed to it good cause, forbid the entry of everybody, as of aliens
generally ; and if Congress could not do this generally, it is a decisive
argument that the State might do it, as the power must exist some-
where in every independent country.

Again: if the States had not such power under the constitution, at
least concurrently, by what authority did most of them forbid the
importation of slaves from abroad into their limits between 1789 and
18087 Congress has no power to transfer such rights to States.
And how came Congress to recognize their right to do it virtually b
the first article and ninth section, and also by the act of 1808 ? 1{;
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was because the States originally had it as sovereign States, and
had never parted with it exclusively to Congress. This court, in
Groves v. Slaughter, 15 Peters, 511, is generally understood as sus-
taining the right of States, since 1808 no less than before, to prohibit
the bringing into their limits of slaves for sale, even from other States,
no less than from foreign countries.

From the very nature of State sovereignty over what is not granted
to Congress, and the power of prohibition, either as to persons or
things, except slaves after the year 1808, not being anywhere con-
ferred on, or recognized as in the General Government, no good
reason seems to exist against the present exercise of it by the States,
unless where it may clearly conflict with other clauses in the constitu-
tion. In fact, every slave State in the Union, long before 1808, is
believed to have prohibited the further importation of slaves into her
territories from abroad (Libby’s Case, 1 Woodb. & Min. 285 ; Butler
v. Hopper, 1 Wash. C. C. 499); and several, as before stated, have
since prohibited virtually the import of them from contiguous States.
Among them may be named Kentucky, Missouri, and Alabama, as
well as Mississippi, using, for instance, as in the constitution of the
last, such language as the following : — ¢ The introduction of slaves
into this State as merchandise, or for sale, shall be prohibited from
and after the first day of May, 1883.” (See Constitutions of the
States, and 15 Peters, 500.)

Coming by land or sea to be sold, slaves are equally articles of
commerce, and thus bringing them in is an *‘ importation or migration
of persons;” and if the power over that is now exclusive in Congress,
more than half the States in the Union have violated it. If a State
can do this as to slaves from abroad or a contiguous State, why not,
as has often been the case, do it in respect to any other person decmed
dangerous or hostile to the stability and prosperity of her institutions ?
They can, because they act on these persons when within their limits,
and for objects not commercial, and doing this is not disturbing the
voyage, which brings them in as passengers, nor taxing the instru-
ment used in it, as the vessel, nor even the master and crew, for acts
done abroad, or anything without her own limits. The power of the
State in prohibiting rests on a sovereign right to regulate who shall
be her inhabitants,—a right more vital than that to regulate com-
merce by the General Government, and which, as independent or
concurrent, the latter has not disturbed, and should not disturb. (15
Peters, 507, 508.)

But the final objection made to the collection of this money by a
State is a leading and difficult one. It consists in this view, that,
though called either a police regulation, or a municipal condition to
admission into a State, or a tax on an alien visiter, it is, in substance
and in truth, a regulation of foreign commerce, and the power to make
that being exclusively vested in Congress, no State can properly exer-
cise it.
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If both the points involved in this position could be sustained, this
proceeding of the State might be obliged to yield. But there are two
answers to it. One of them is, that this statute is not a regulation of
commerce; and the other is, that the power to regulate foreign com-
merce is not made exclusive in Congress.

As to the first, this statute does not eo momine undertake ‘ to
regulate commerce,”” and its design, motive, and object were entirely
different.

At the formation of the constitution, the power to regulate commerce
attracted but little attention, compared with that to impose duties on
imports and tonnage ; and this last had caused so much difficulty, both
at home and abroad, that it was expressly and entirely taken away
from the States, but the former was not attempted to be. The for-
Ier, too, occupies scarce a page in the Federalist, while the latter
engrosses several numbers. A like disparity existed in the debates in
the convention, and in the early legislation of Congress. Nor did
the former receive much notice of the profession in construing the
constitution till after a quarter of a century; and then, though con-
sidered in the case of Gibbons ». Ogden (9 Wheaton, 1) as a power
clearly conferred on Congress, and to be sustained on all appropriate
matters, yet it does not appear to have been held that nothing con-
nected in any degree with commerce, or resembling it, could be regu-
lated by State legislation; but only that this last must not be so
exercised as to conflict directly with an existing act of Congress. (See
the text, and especially the mandate in 9 Wheat. 289, 240.) On the
contrary, many subjects of legislation are of such a doubtful class,
and even of such an amphibious character, that one person would
arrange and define them as matters of police, another as matters of
taxation, and another as matters of commerce. But all familiar with
these topics must know, that laws on these by States for local pur-
poses, and to operate only within State limits, are not usually intended,
and should not be consi(f;red, as laws ‘to regulate commerce.” They
are made entirely diverso intuitu. Hence, much connected with the
local power of taxation, and with the police of the States as to paupers,
quarantine laws, the introduction of criminals or dangerous persons, or
of obscene and immoral prints and books, or of destructive poisons
and liquors, belongs to the States at home. It varies with their dif-
ferent home policies and habits, and is not, either in its locality or
operation, a matter of exterior policy, though at times connected with,
or resulting from, foreign commerce, and over which, within their own
borders, the States have never acted as if they had parted with the
power, and never could with so much advantage to their people as to
retain it among themselves. (9 Wheaton, 203.) TIts interests and
influences are nearer to each State, are often peculiar to each, better
understood by and for each, and, if prudently watched over, will never
involve them in conflicts with the General Government or with foreign
nations.
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The regulation and support of paupers and convicts, as well as their
introduction into a State, through foreign intercourse, by vessels, are
matters of this character. (New York ». Miln, 11 geters, 141,
License Cases, 5 Howard; Baldwin’s Views, 184.) Some States
are much exposed to large burdens and fatal diseases and moral pollu-
tion from this source, while others are almost entirely exempt. Some,
therefore, need no legislation, State or national, while others do, and
must protect themselves when Congress cannot or will not. This
matter, for instance, may be vital to Massachusetts, New York, Lou-
isiana, or Maryland; but it is a subject of indifference to a lnrge
portion of the rest of the Union, not much resorted to from abroad ;
and this circumstance indicates, not only why those first-named
States, as States, should, by local legislation, protect themselves from
supposed evils from it, where deemed necessary or expedient, but that
it 13 not one of those incidents to our foreign commerce in most of the
Union which, like duties, or imposts, or taxes on tonnage, require a
uniform and universal rule to be applied by the General Govern-
ment.

A uniform rule by Congress not being needed on this particular
point, nor being just, is a strong proof that it was not intended Con-
gress should exercise power over it; especiall{ when paupers, or aliens
likely to become paupers, enter a State that has not room or business
for them, but they merely pass through to other places, the tax would
not be needed to support them or help to exclude them; and hence
such a State would not be likely to impose one for those purposes.
But, considering the power to be in Congress, and some States needed
legislation, and that being required to be uniform, if Congress were to
impose a tax for such purposes, and pay a ratable proportion of it over
to such a State, it would be unjust. If, to avoid this, Congress were
to collect such a tax, and itself undertake to support foreign paupers
out of it, Congress would transcend the powers granted to her, as none
extend to the maintenance of paupers, and it might as well repair roads
for local use, and make laws to settle intestate estates, or, at least,
estates of foreigners. And if it can do this because passengers are
aliens and connected with foreign commerce, and, this power being
exclusive in it, State taxes on them are therefore void, it must follow
that State laws are void also in respect to foreign bills of exchange, a
great instrument of foreign commerce, and in respect to bankrupt laws,
another topic connected with foreign commerce,— neither of which,
but directly the reverse, is the law.

“To regulate” is to prescribe rules, to control. But the State, by
this statute, prescribes no rules for the ‘ commerce with foreign
nations.” It does not regulate the vessel or the voyage while in prog-
ress. On the contrary, it prescribes rules for a local matter, one in
which she, as a State, has the deepest interest, and one arising after
the voyage has ended, and not a matter of commerce or navigation,
but rather of police, or municipal, or taxing supervision.
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Again : it is believed that in Europe, in several instances of border
states, so far from the introduction of foreigners who are paupers, or
likely soon to be so, being regarded as a question of commerce, it is
deemed one of police merely; and the expenses of alien paupers are
made a subject of reclamation from the contiguous government to
which they belong.

This view, showing that the regulation of this matter is not, in sub-
stance more than in words, to regulate foreign commerce, is strength-
ened by various other matters, which have never been regarded as
regulating commerce, though nearer connected in some respects with
that commerce than this is. But like this, they are all, when pro-
vided for by the States, regulated only within their own limits, and
for themselves, and not without their limits, as of a foreign matter,
nor for other States. Such are the laws of the States which have
ever continued to regulate several matters in harbors and ports where
foreign vessels enter and unload. (Vanderbilt . Adams, T Wendell,
349.) The whole jurisdiction over them when within the headlands
on the ocean, though filled with salt water and strong tides, is in the
States. We have, under another head, already shown that it exists
there exclusively for most criminal prosecutions, and also for all civil
proceedings to prosecute trespasses and recover debts of the owners of
the ship or cargo, or of the crew or ngers, and whether aliens or
citizens. And though the General Government is allowed to collect
its duties and enforce its specific requirements about them there, as it
is authorized to do, and does, under acts of Congress, even on land
(Gibbons v. Ogden, 9 Wheat.; United States v. Coombs, 12 Peters,
72), yet it can exercise no power there, criminal or civil, under impli-
cation, or under a construction that its authority to regulate commerce
there is exclusive as to matters like these. No exclusive jurisdiction
has been expressly ceded to it there, as in some forts, navy-yards, and
arsenals. Nor is any necessary. Not one of its officers, fiscal or
judicial, can exert the smallest authority there, in opposition to the
State jurisdiction, and State laws, and State officers, but only in pub-
lic vessels of war, or over forts and navy-yards ceded, or as to duties
on imports, and other cases, to the extent specifically bestowed on them
by constitutional acts of Congress. And to regulate these local con-
cerns in this way by the States is not to regulate foreign commerce,
but home concerns. The design is local; the object a State object,
and not a foreign or commercial one; and the exercise of the power
is not conflicting with any existing actual enactment by Congress.

The States also have and can exercise there, not only their just ter-
ritorial jurisdiction over persons and things, but make special officers
and special laws for regulating there in their limits various matters of
a local interest and bearing, in connection with all the commerce, for-
eign as well as domestic, which is there gathered. They appoint and
pay harbor-masters, and officers to regulate the deposit of ballast and
anchorage of vessels (7 Wendell, 349), and the building of wharves;
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and are often at great expense in removing obstructions. (1 Bl. Com.
by Tucker, 249.)

These State officers have the power to direct where vessels shall
anchor, and the precautions to be used against fires on board; and all
State laws in regard to such matters must doubtless continue in force
till conflicting with some express legislation by Congress. (1 BL
Com. by Tucker, 252.) I allude to these with the greater particu-
larity, because they are so directly connected with foreign commerce,
and are not justified more perhaps, under police, or sanatory, or moral
considerations, than under the general principle of concurrent author-
ity in the States on many matters granted to Congress,— taking care
not to attempt to regulate the foreign commerce, and not to conflict
directly and materially with any provision actually made by Con-
gress,— nor to do it in a case where the grant is accompanied by an
express prohibition to the States, or is in its nature and c. such
as to imply clearly a total prohibition to the States of every exercise
of power connected with it. To remove doubts as to the design to
have the power of the States remain to legislate on such matters within
their own limits, the old confederation, in article ninth, where grant-
ing the power of regulating ‘‘the trade and managing all affairs with
th% Indiﬁzs, not mgxlxlxbersgof any of the States,” provided that the
legislative right of any State, within its own limits, be not infringed
or violated.” The same end was meant to be effected in the new con-
stitution, though in a different way; and this was, by not granting
any power to éongress over the internal commerce, or police, or muni-
cipal affairs of the States, and declaring expressly, in the tenth amend-
ment, that all powers not so granted were reserved to the people of
the States. ‘

It follows from what has been said, that this statute of Massachu-
setts, if regarded as a police measure, or a municipal regulation as to
residents or visiters within its borders, or as a tax or any local provis-
ion for her own affairs, ought not to be considered as a regulation of
commerce ; but it is one of those other measures still authorized in the
States, and still useful and appropriate to them. Such measures, too,
are usually not conflicting with that commerce, but adopted entirely
diverso intuitu, and so operating. ;

Conceding, then, that the power to regulate foreign commerce may
include the regulation of the vessel as well as the cargo, and the man-
ner of using the vessel in that commerce, yet the statute of Massa-
chusetts does neither. It merely affects the master or passengers after
their arrival, and for some further act than proposed to be done. And
though vessels are instruments of commerce, passengers are not. And
though regulating the mode of carrying them on the ocean may be to
regulate commerce and navigation, yet to tax them after their arrival
here is not. Indeed, the regulation of anything is not naturally or
generally to tax it, as that usually depends on another power. It has .
been well held in this court, that, under the constitution, the taxing of
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imports is not a regulation of commerce, nor to be sustained under
that grant, but under the grant as totaxation. (Gibbons ». Ogden, 9
Wheat. 201.) Duties may, to be sure, be imposed at times to regu-
late commerce, but oftener are imposed with a view to revenue; and
therefore, under that head, duties as taxes were prohibited to the
States. (9 Wheat. 202, 208.)

It is a mistaken view to say, that the power of a State to exclude
slaves, or free blacks, or convicts, or paupers, or to make pecuniary
terms for their admission, may be one not conflicting with commerce,
while the same power, if applied to alien passengers coming in vessels,
does conflict. Slaves now excepted, though once not entirely, they are
all equally and frequently ngers, and all oftener come in by water,
in the business and ch.a.nneﬁagfe ocean commerce, than by land. But
if the transit of persons coming into the States as passengers, by water,
is a branch of commerce, 8o is their coming in by land; and this,
whether from other nations on our land frontier, or from other States.
And if Mississippi and Ohio can rightfully impose prohibitions, taxes,
or any terms to such coming by land or water from other States, so
may Massachusetts and Nengork, if thus coming from foreign nations
by water. Congress, also, has like power to regulate commerce
between the States, as between this country and other nations, and if
persons coming in by water as passengers belong to the subject of com-
merce and navigation on the Atlantic, so do they on the lakes and
large rivers; and if excluding or requiring terms of them in one place
interferes with commerce, 80 it does in the other.

Again : if any decisive indication, independent of general principles,
exists a8 to which government shall exercise the taxing power in respect
to the support of paupers, it is that the States, rather than the General
Government, shall exercise it (9 Wheat. 206, 216) ; and exercise it as
such a power, and not, by a forced construction, as a power * to regu-
late commerce.”” The States have always continued to exercise the
various powers of local taxation and police, and not Con ; and
have maintained all paupers. And this, though the geneﬁthority
to regulate commerce, no less than to lay taxes, was ted to Con-
gress. - But police powers and powers over the internal commerce and
municipal affairs of States were not granted away; and under them,
and the general power of taxation, States continued to control this
subject, and not under the power to regulate commerce. Nor did
Congress, though possessing this last power, ever attempt to interfere,
as if to do 8o was a branch of that power, or justifiable under it, because
in terms using language connected with commerce. Thus, in the
Kentucky constitution, and substantially in several others, it is pro-
vided that the : Legislature ¢ shall have full power to prevent slaves
from being brought into this State as merchandise,” and Congress
xnctioned that constitution, and the rest, with such provisions in

em. S
These affairs are a part of the domestic economy of States, belong to
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their interior policy, and operate on matters affecting the fireside, the
hearth, and the altar. The States have no foreign relations, and need
none, as to this. (1 Bl Com. by Tucker, App. 249.)

The fair exercise of such powers rightfully belonging to a State,
though connected often with foreign commerce, and indirectly or
slightly affecting it, cannot therefore be considered, in any point
of view, hostile, by their intent or origin, as regulations of such
commerce. (See 1 point, Gibbons ». Ogden, 9 Wheat. 208 ; 11
Peters, 102.) .

In this view, it is immaterial whether this tax is imposed on the pas-
senger while in the ship, in port, or when he touches the wharf, or
reaches his hotel. All these places, being within the “territory, are
equally within the jurisdiction of the State for municipal purposes such
as these, and not with a view to regulate foreign commerce ; it being
conceded that a tax may be imposed on a passenger after quitting the
vessel and on the land, why may it not before, when he is then within
the limits of the State? In either instance, the tax has no concern
with the foreign voyage, and does not regulate the foreign commerce ;
whereas, if otherwise, it might be as invalid when imposed on land as
on water. S .

Much of the difficulty in this case arises, I apprehend, from a mis-
conception, as if this tax was imposed on the passenger at ses, and
before within the territorial limits of the State. But this, as before
suggested, is an entire misapprehension of the extent of those limits,
or of the words and meaning of the law.

If, then, as is argued, intercourse by merchants in person, and by
officers in their vessels, boats, and wagons, is a part of commerce, and
the carrying of passengers is also a branch of navigation or commerce,
still the taxing of these after the arrival in port, though Congress there
has power to collect its duties as it has on land, is not vested at all in
Congress ; or, if at all, not exclusively. A

Who can point to the cession to the~United States of the juris-
diction, by Massachusetts or New York, of their own ports and
harbors for purposes of taxation, or any other local and municipal
purpose ? - :

So far from interfering at all here with the foreign voyage, the State
power begins when that ends, and the vessel has entered the jurisdic-
tional limits of the State. Her laws reach the consequences and
results of foreign commerce, rather than the commerce itself. They
touch not the tonnage of the vessel, nor her merchandise, nor the bag-
gage or tools of the aliens; nor do they forbid the vessels carrying
passengers. But as a condition to their landing and remaining within
the jurisdiction of the State, enough is required by way of condition or
terms for that privilege, and the risk of their becoming chargeable,
when aliens (though not chargeable at the time), to cover in some
degree the expenses happening under such contingency. This has
nothing to do with the regulation of commerce itself,— the right to
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carry ngers to and fro over the Atlantic Ocean,— but merely
with tmeinﬁbitanoy or residence within a State, so as to be entitled
to its charity, its privileges, and 'grotection. Such laws do not conflict
directly with any provision by the General Government as to foreign
commerce, because none has been made on this point, and they are not
in clear collision with any made by that government on any other
point. When, as here, they purport to be for a different purpose from
touching the concerns of the General Government,— when they are, as
here, adapted to another local and legitimate object,— it is unjust to a
sovereign State, and derogatory to the character of her people and
Legislature, to impute a sinister and illegitimate des;gn to them, con-
cerning foreign commerce, different from that avowed, and from that
which the amount of the tax and the evil to be guarded against clearly
indicate as the true design. Hence, as before remarked, Mr. Justice
Johnson, in the same opinion which was cited by the original defend-
ants, says the purpose is the test; and if that be different, and does
not clash, the law is not unconstitutional.

So Chief Justice Marshall, in 9 Wheat. 204, says, that Congress
for one purpose and a State for another may use like means and both
be vindicated. And though Congress obtains its power from a special
grant, like that of the power ‘ to regulate commerce,” the State may
obtain it from a reserved power over internal commerce, or over its
police. Hence, while Congress regulates the number of passengers to
the size of the vessel, a3 a matter of foreign commerce, and may
exempt their baggage and tools from duties, as a matter of imposts on
imports, yet this is not inconsistent with the power of a State, after
passengers arrive within her limits, to impose terms on their landing,
with a view to benefit her pauper police, or her fiscal resources, or her
municipal safety and welfare. And the two powers, thus exercised
separately by the two governments, may, as Mr. Justice Johnson says.
““‘be perfectly distinct.”” So, in the language of Chief Justice Marshall,
“if executed by the same means,” ‘‘ this does not prove that the
powers themselves are identical.”

The measures of the General Government amount to a regulation
of the traffic, or trade, or business, of carrying passengers, and of the
imposts on imports; but those of the States amount to neither, and
merely affect the passengers or master of the vessel after their arrival
within the limits of a State, and for State purposes, State security,
and State policy.

As we have before explained, then, if granting that the bringing of
passengers is a great branch of the business of navigation, and that to
regulate commerce is to regulate navigation, yet this statute of Mas-
sachusetts neither regulates that navigation employed in carrying pas-
sengers, nor the passengers themselves, either while abroad in foreign
ports, or while on the Atlantic Ocean, but merely taxes them, or
imposes conditions on them, after within the State. These things are
done, as Mr. Justice Johnson ,said, in another case, ‘ with a distinct
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view.”” And it is no objection that they ““act on the same subject
(9 Wheat. 235); or, in the words of Chief Justice Marshall,
“ although the means used in their execution may sometimes approach
each other sonearly as to be confounded.” (P. 204.) But where any
doubt arises, it should operate:against the uncertain and loose, or
what the late Chief Justice called ‘‘ questionable power to regulate
commerce”’ (9 Wheat. 202), rather than the more fixed and distinct
police or taxing power.

In cases like this, if, amidst the great complexity of human affairs,
and in the shadowy line between the two governments over the same
people, it is impossible for their mutuafo rights and powers not to
infringe occasionally upon each other, or cross a little the dividing.
line, it constitutes no cause for denouncing the acts on either side as
being exercised under the same power or for the same purpose, and
therefore unconstitutional and void. When, as is seldom likely, their
laws come in direct and material collision, both being in the exercise
of distinct powers, which belong to them, it is wisely provided, by the
constitution itself, and consequently by the States and the people
themselves, as they framed it, that the States, being the ting
power, must recede. (9 Wheat. 208 ; License Cases, 5 lg:vl;rd;
United States v. New Bedford Bridge, 1 Woodb. & Minot, 428.)
Here we see no such collision.

There are other cases of seeming opposition which are reconcilable,
and not conflicting, as to the powers exercised both by the States and
the General Government, but for different purposes. Thus, hides may
be imported under the acts of Congress taxing imports and regulating
commerce ; but this does not deprive a State of the right, in guarding
the public health, to have them destroyed if* putrefied, whether before
they reach the land or after. So as to the import of gunpowder by
the authority of one government, and the prohibition by the other,
for the public safety, to keep it in large quantities. (4 Metcalf, 294.)
Neither of these acts by the State attempts to interfere with the com-
merce abroad, but after-its arrival here, and for other purposes, local
and sanatory, or municipal. -

In short, it has been deliberately held by this court, that the laying
a duty on imports, if this was of that character, is an exercise of the
taxing power, and not of that to regulate commerce. (Gibbons ».
Ogden, 9 Wheat. 201, by Chief Justice Marshall.) And if, in Brown
v. Maryland, 12 Wheat. 447, the tax or duty imposed there can be
considered - as held to violate both, it was because it was not only a
tax on imports, but provided for the treatment of goods therselves,
or regulated them as imported in foreign commerce, and while in
bulk. .

But if the power exercised in -this law by Massachusetts could, by
a forced construction, be tortured into s regulation of foreign com-
merce, the next requisite to make the law void is not believed to exist
in the fact that the States do not retain some concurrent or subordi-
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nate powers, such as were here exercised, though connected in certain
respects with foreign commerce. Beside the reasons already assigned
for this opinion, it is not opposed to either the language or the spirit
of the constitution in connection with this particular grant. Accom-
panying it are no exclusive words, nor is the further action of the
States, or anything concerning commerce, expressly forbidden in any
other way in the constitution. But both of these are done in several
other cases, such as ‘‘ no State shall coin money,” or no State ‘‘ engage
in war,”’ and these are ordinary modes adopted in the constitution
to indicate that a power gra.nte({ is exclusive, when it was meant to
be so.

If this reasoning be not correct, why was express prohibition to the
States used on any subject where authority was granted to Congress ?
The only other mode to ascertain whether a power thus granted is
exclusive, ‘ is to look at the nature of each grant, and if that does not
clearly show the power to be exclusive, not to hold it to be so.” We
have seen that was the rule laid down by one of the makers and great
expounders of the instrument. (Federalist, No. 82. See also 14
Peters, 575.)

It held out this as an inducement to the States to adopt the consti-
tution, and was urged by all the logic and eloquence of Hamilton. Tt
was, that a grant of power to Congress, so far from being ipso facto
exclusive, never ousted the power of the States previously existing,
unless ‘“ where an exclusive authority is in express terms granted to
the Union, or where a particular authority is granted to the Union,
and the exercise of a like authority is prohibited to the States; or
where an authority is granted to the Union, with which a similar
authority in the States would be utterly incompatible.”

This rule has been recognized in various decisions on oconstitutional
questions by many of the judges of this court. (2 Cranch, 397; 3
Wheat. 386 ; 5 Wheat. 49; Wilson v. Blackbird Creck Marsh Com-
pany, 2 Peters, 245; Prigg v. Pennsylvania, 16 Peters, 627, 655,
664 ; New York v. Miln, 11 Peters, 103, 182 ; Groves v. Slaughter,
15 Peters, 509 ; Holmes v. Jennison, 14 Peters, 579.) So by this
court itself, in Sturges v. Crowninshield, 4 Wheat. 193. And also
by other authorities entitled to much respect. (4 Elliott’s Deb. 567 ;
8 Jefferson’s Life, 425—429; 8 Serg. & Rawle, 79; Peck’s Trial,
86, 87, 291—298, 829, 404, 434, 435; Calder v. Bull, 3 Dall
386 ; 1 Kent’s Com. 864; 9 Johns, 568.)

In other cases it is apparently contravened. (9 Wheat. 209; 15
Peters, 504, by Mr. Justice Mcﬁ’ean, and 511, by Mr. Justice Bald-
win; Prigg v. Pennsylvania, 16 Peters, 543 ; New York ». Miln, 11
Peters, 158, by Mr. Justice Story; The Chusan, 2 Story, 465;
Golden v. Prince, 8 Wash. C. C. 825.)

But this is often in appearance only, and not in reality. It is not
-a difference as to what should be the true rule, but in deciding what

+cases fall within it, and especially the branch of it as to what is exclu-
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sive by implication and reasoning from the nature of the particular
grant or case ; or, in the words of Hamilton, * where an authority is
ted to the Union, with which a similar authority in the States

- would be utterly incompatible.”

Thus, in the celebrated case of Sturges v. Crowninshield, the rule
itself is laid down in the same way substantially as in the Federalist ;
namely, that the power is to be taken from the State only when
expressly forbidden, or where ¢ the terms in which a power is granted
to Congress, or the nature of the power, require that it should be
exercised exclusively by Congress.” (4 Wheat. 122, 193, by Chicf
Justice Marshall; Prigg ». Commonwealth of Pennsylvania, 16
Peters, 626, by Chief Justice Taney, and 650, by Mr. Justice Daniel.)

And Chief Justice Marshall on another occasion considered this to
be the true rule. That was in the case of Wilson ». Blackbird Creek
Marsh Company, 2 Peters, 245, though a commercial question. And
Judge Story did the same in Houston ». Moore, 5 Wheat. 49,— a mili-
tia question. So many of the other grants in this same section of the
constitution, under like forms of expression, have been virtually held
not to be exclusive; such as that over weights and measures; that
over bankruptcy (Sturges v. Crowninshield, 4 Wheat. 122); that
over taxation (see cases already cited) ; that to regulate the value of
foreign coins; that to discipline the militia (Houston v. Moore, 5
Wheat. 1; 8 Stor. Com. on Constitution, § 1202; 15 Peters, 499;
Rawle on the Constitution, ch. 9, p. 111); that ¢ to provide for the
punishment of counterfeiting coin’ (Fox v. State of Ohio, 5 How.
410) ; and robbing the mail, when punished as highway robbery (5
Wheat. 34). Why, then, hold this to be otherwise than concurrent ?

There are still other grants, in language like this, which never have
been considered exclusive. Even the power to pass uniform natural-
ization laws was once considered by this court as not exclusive (Collet
v. Collet, 2 Dallas, 296); and though doubt has been flung on this
since by the United States ». Villato, 2 Dall. 872, Chirac v. Chirac,
2 Wheat. 269, and by some of the court in 5 Howard, 585, and Golden
. Prince, 8 Wash. C. C. 314 ; and though these doubts may be well
founded unless the State naturalization be for local purposes only in
the State, as intimated in Collet v. Collet, and more favorable than the
law of the United States, and not to give rights of citizenship out of
the State (1 Bl. Com. by Tucker, App. 3, 4, 255, 296), which were
the chief objections in 8 Wash. C. C. 814 ; yet this change of opinion
does not impugn in principle the ground for considering the local
measure in their case as not conflicting with foreign commerce. The
reasoning for a change there does not apply here.

So, it is well settled that no grant of power to Congress is exclu-
sive, unless expressly so, merely because it may be broad enough in
terms to cover a power which clearly belongs to the State; e. g., police,
quarantine, and license laws. They may relate to a like place and
subject, and by means somewhat alike, yet, if the purposes of the
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State and of Congress are different and legitimate for each, they are
both permissible and neither exclusive. (See cases before cited, 4
Wheat. 196 ; 8 Ell. Deb. 259 ; Baldwin’s Views, 198, 194.)

This very graut of the power * to regulate commerce "’ has also been
held by this court not to prevent bridges or ferries by the States where
waters are navigable. (Wilson v. Blackbird Creek Marsh Company, 2
Peters, 245.) So elsewhere. (Corfield v. Coryell, 4 Wash. C. C.
871; 1 Woodb. & Min. 417, 424, 425; 9 Wheat. 208. See also
Warren Bridge Case, 11 Peters, 420; 17 Conn. 64; 8 Cowen, 146 ;
1 Pick. 180; 7 N. Hamp. 85.) And it has been considered else-
where not to confer, though in navigable waters, any right or control
over the fisheries therein, within the limits of a State. (4 Wash. C.
C. 883. See also Martin v. Waddell, 16 Peters, 367 ; 3 Wheat. 383;
Angell on Tide Waters, 105.) So the States have been accustomed
to legislate as to pilots, and Congress has concurred in it. But if the
acts of the States alone as to pilots are not valid, on the ground of a
concurrent power in them, it is difficult to see how Congress can trans-
fer or cede to the States an authority on this which the constitution
has not given to them. (Chief Justice Taney, in 5 Howard, 580.)
The real truth is, that, each possessing the power in some views
places, though not exclusively, Congress may declare it will not exer-
cise the power on its part, either by an express law or by actual omis-
sion, and thus leave the field open to the States, on their reserved or
concurrent rights, and not on any rights ceded to them by Congress.
This reconciles the whole matter, and tends strongly to sustain the
same view in the case now under consideration. :

Nor has it ever been seriously contended, that, where Congress has
chosen to legislate about commerce and navigation on our navigable
waters as well as the sea-coast, and to -introduce guards against
steam explosions and dangers in steam vessels, the law is not to be
enforced as proper under the power to regulate commerce, and when
not in conflict with any State legislation. This power in Congress is
at least concurrent, and extends to commerce on rivers, and even on
land, as well as at sea, when between our own States or with foreign
countries. Whether this could be done as to vessels on waters entirely
within any one State, is a different question, which need not be here
considered. - (See Waring v. Clarke, 5 Howard, 441.)

As a general rule of construction, then, the grants to Congress
should never be considered as exclusive, unless so indicated expressly
in the constitution by the nature or place of the thing granted, or by
the positive prohibition usually resorted to when that end is contem-

lated, as that ‘‘ no State shall enter into any treaty,”” or * coin money,”

¢.; “no State shall, without the consent of Congress, lay any im-

ts or duties on imports,” &c. (Art.1,$ 9. United States v. New
ford Bridge, 1 Woodb. & Min. 432.)

It is also a strong argument, after using this express prohibition in

some cases, that, when not used in others, as it is not here, it is not
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intended. Looking at the nature of this grant, likewise, in order to
see if it can or should be entirely exclusive, we are forced to the same
conclusions.

There is nothing in the nature of much which is here connected
with foreign commerce that is in its character foreign, or appropriate
for the action of a central and single government; on the contrary,
there is matter which is entirely local,— something which is seldom
universal, or required to be either general or uniform. For though
Congress is empowered to regulate commerce, and ought to legislate
for foreign commerce as for all its leading incidents, and uniform and
universal wants, yet ‘to regulate commerce’’ could never have been
supposed by the framers of the constitution to devolve on the General
Govxernment the care of anything except exterior intercourse with for-
eign nations, with other States, and the Indian tribes. Everything
else within State limits was, of course, to be left to each State, as too
different, in 8o large a country, to be subjected to uniform rules,.too
multifarious for the attention of the central government, and too local
for its cognizance over only general matters.

It was a difference between the States as to imposts or duties on
imports and tonnage which embarrassed their intercourse with each
other and with foreign nations, and which mainly led to the new con-
stitution, and not the mere regulation of commerce. (9 Wheat. 225.)
Xt was hence that the States, in respect to duties and imposts, were not
left to exercise concurrent powers, and this was prevented, not b
merely empowering Congress to tax imports, but by expressly forbid-
ding the States to do the same; and this express prohibition would not
have been resorted to, or been necessary, if a mere grant to Congress
of the power to impose duties or to ‘ regulate eommerce’’ was alone
deemed exclusive, and was to prevent taxation of imports by the
States, or assessing money by them on any kind of business or traffic
by navigation, such as carrying passengers.

Congress, in this way, resorted to a special prohibition where they
meant one (as to taxes on imports); but where they did not, as, for
example, in other taxation, or regulating commerce, they introduced no
such special prohibition, and left the States to act also on local and
appropriate matters, though connected in some degree with commerce.
Where, at any time, Congress had not legislated or preGecupied that
particular field, the States acted freely and beneficially, yielding, how-
ever, to Congress when it does act on the same particular matter,
unless both act for different and consistent objects. (Gibbons ». Og-
den, 9 Wheat. 204, 239.) In this way mwuch was meant to be left in
the States, and much ever has been left, which partially related to
commerce; and an expansive, and roving, and absorbing construction
has since been attempted to be given to the grant and the power to
regulate commerce, apparently never thought of at the time it was
introduced into the constitution. When I say much was left, and
meant to be left, to the States in connection with commerce, I mean,
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concerning details and local matters, inseparable in some respects from
foreign commerce, but not belonginito its exterior or .general charac-
ter, and not conflicting with anything Congress has already done.
(Vanderbilt ». Adams,% Wendell, 349 ; New Bedford Bridge Case, 1
Woodb. & Min. 429.) Such is this very matter as to taxation to
support foreign paupers, with many other police matters, quarantine,
inspections, &c. (See them enumerated in the License Cases, 5 How-
ard.

The provisions in the State laws in 1789, on these and kindred
matters, did not therefore drop dead on the adoption of the constitu-
tion, but only those relating to duties expressly prohibited to the
States, and to foreign and general matters which were then acted on
by Congress. Chief Justice Marshall, in Sturges v. Crowninshield
(4 Wheat. 195), considered ‘‘ the power of the States as existing over
such cases as the laws of the Union may not reach.”

$o far as reasons exist to make the exercise of the commercial
power exclusive, as on matters of exterior, general, and uniform cog-
nizance, the construction may be proper to render it exclusive, but no
further, as the exclusiveness depends in this case wholly on the
reasons, and not on any express %;ohibition, and hence cannot extend
beyond the reasons themselves. Where they disappear, the exclusive-
ness should halt. In such case, emphatically, cessante ratione,
cessat et ipsa lex.

It nowhere seems to have been settled that this power is exclusive
in Congress, so that the States can enact no laws on any branch of
the subject, whether conflicting or not with any acts of Congress. But,
on the contrary, the majority of the court in the License Cases (5
Howard, 504) appear to have held that it is not exclusive as to sev-
eral matters connected in some degree with commerce. The case of
New York ». Miln (11 Peters, 141) seems chiefly to rest on a like
principle, and likewise to hold that measures of the character now
under consideration are not regulations of commerce.

Indeed, besides these cases, and on this very subject of commerce,
a construction has at times been placed, that it is not exclusive in all
respects, as will soon be shown, and if truly placed, it is not compe-
tent to hold that the State legislation on such incidental, subordinate,
and local matters, is utterly void when it does not conflict with some
actual legislation by Congress. For the silence of Congress, which
some seem to regug as more formidable than its action, is, whether
in full or in part, to be respected and obeyed only where its power is
exclusive, and the States are deprived of all authority over the mat-
ter. The power must first be shown to be exclusive before any infer-
ence can be drawn that the silence of Congress speaks, and a ({iﬂ'crent
course of reasoning begs the question attempted to be proved. In
other cases, when the power of Congress is not exclusive and that of
the States is concurrent, the silence of Congress to legislate on an
mere local or subordinate matter within the limits of a State, thoug{
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connected in some respects with foreign commerce, js rather an invita-
tion for the States to legislate upon it,—is rather leaving it to them
for the present, and assenting to their action in the matter,— than a
circumstance nullifying and destroying every useful and ameliorating
provision made by them.

Such, in my view, is the true rule in respect to the commercial
grant of power over matters not yet regulated by Congress, and which
are obviously local. In the case of Wilson v. The Blackbird Creck
Marsh Co., Chief Justice Marshall not only treated this as the true
rule generally, but held it applicable to the grant to Congress of the
power ‘‘ to regulate commerce,” and that this grant was not exclusive
nor prohibitory on the action of the States, except so far as it was
actually exercised by Congress, and thus came in conflict with the
laws of the States. These are some of his words: — ¢ The repug-
nancy of the law of Delaware to the constitution is placed entirely on
its repugnancy to the power to regulate commerce with foreign
nations, and among the several States, a power which has not been so
exercised as to affect the question.” (2 Peters, 252.)

The Chief Justice in another case held that a power being vested in
Con, was not enough to bar State action entirely, and that it did
not forbid by silence as much as by action. He says,— ‘It is not
the mere existence of the power, but its exercise, which is incompati-
ble with the exercise of the same power by the States. It is not the
right to establish these uniform laws, but their actual establishment,
wgich is inconsistent with the partial acts of the States.” (Stur,

v. Crowninshield, 4 Wheaton, 195, 196.) And in 16 Peters, 610,

Justice Story admits ‘‘ that no uniform rule of interpretation can be

applied to it [the constitution], which may not allow, even if it does

not positively demand, many modifications in its actual application to
rticular clauses.” . -

Hence, if the power ‘“to regulate commerce’ be regarded by us
as exclusive, 8o far as respects its operations abroad, or without the
limits of the country, because the nature of the grant requires it to
be exclusive there, and not exclusive so far as regards matters conse-
quent on it which are within the limits of a State, and not expressly
prohibited to it nor conflicting with anything done by Congress, because
the nature of the grant does not require it to be so there, we exercise
then what appears to be the spirit z%a wise conciliation, and are able to
reconcile several opinions elsewhere expressed, some as to the concurrent
and some as to the exclusive character of the power ‘to regulate com-
merce.” It may thus be exclusive as to some matters and not as to
others, and everything can in that aspect be reconciled and harmonious,
and accord, as 1 have before explained, with the nature and reason of
each case, the only constitutional limits where no express restrictions are
imposed. I am unable to see any other practical mode of administer-
ing the complicated, and sometimes conflicting, relations of the federal
and State governments, but on a rule like this. And thus deciding
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the cases as they arise under it, according to the nature and character
of each case and each grant, some indicating one to be exclusive, and
some indicating another not to be exclusive; and this, also, at times,
as to different kinds of exercise of power under one and the same
grant. (See Justice Johnson, 9 Wheat. 235—289.) There is another
view of this question which leads to like results. If the opposite
opinions mean only that the States cannot, after express grants to the
General Government, legislate on them for and in behalf of the Gen-
cral Government, and not simply for themselves in local matters,—
cannot legislate for other States without their own limits, extra terri-
torium, or as to general uniformity, general conduct, or the subject-
matter over the whole country, like naturalization and bankruptcy,—
then there is no difference between the spirit of those opinions and my
own. But if they are construed to mean, that after such a grant,
with no express prohibition on a State to act for itself alone on the
matter, and none implied from their relations to the General Govern-
ment and the nature of the subject, a State cannot make such regula-
tions and laws for itself, and its own people, and local necessities, as
do not violate any act of Congress in relation to the matter, I do »ot
think they are supported either by sound principle or precedents.

Necessities for a different course have existed, and ever must exist,
in the complex movements of a double set of legislators for one and
the same people.

They may crowd against each other in their measures slightl{ and
doubtingly, but that, as before shown, is not sufficient to annul and
override those of the States, as there must be for that disagreeable
consequence a direct conflict, a plain incompatibility. (8 Stor. Com.
on Const. 434; New Bedford Bridge Case, 1 Woodb. & Min. 417,
418; 9 Wheaton, 238.

This circumstance shows, also, that the argument to avoid State
legislation is not sufficient when it discovers some different spirit or
prﬁicy in the general measures of the States from that in the General
Government. The States have a right to differ in opinion,— some
are very likely often to differ. But what clause in the constitution
makes such an instance of independence a nullity, or makes a different
object an illegitimate one? To be a nullity, it must oppose what has
been actually done or prescribed by Congress, and in a case where it
has no reserved power to act diﬂ}e'rently from Congress. We have
already seen that an indirect reduction of the revenue of the General
Government by the license laws, when passed under a legitimate
power, and witg a different legitimate view, did not render them uncon-
stitutional, nor does this, under like circumstances, though it may
indirectly operate in some measure against emigration.

If it did, a law by a State to favor the consumption of its own prod-
ucts would be pronounced void, and so would be a high tax by a State
on wharves or stores, as all these would somewhat embarrass and
render more expensive the business connected with foreign commerce.
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So this condition imposed on passengers after their arrival might in
some degree affect the business and commerce of carrying them to
that State, when the alien passengers are taxed before they are per-
mitted to land.

There are two classes of grants to which this rule now under con-
sideration is applicable, and the force of it will be more striking when
they are examined separately. One includes grants where Congress
has acted, and continues to act, in relation to them; and the other,
where it has never acted, or, if it has once acted, has ceased to do so.

Now the vindication for the States to act in the last class is, that,
unless each State is considered authorized still to legislate for itself,
the subject-matter will be without any regulation whatever, and a
lawless condition of things will exist within the heart of the community,
and on a matter vital to its interests. Such i3 now the case as to
weights and measures, Congress never having legislated to produce
uniformity concerning them, though the power is expressly granted to
it in the constitution.

Now, on the construction that such a grant of power is exclusive,
and, whether exercised or not, it is unconstitutional for any State to
legislate on the subject for itself; and, moreover, that Congress does
in truth regulate by its silence as much as by its action, and when
doing nothing about it virtually enacts that nothing shall be done about
it by any of the States, it will follow that not only all the legislation
by the States on weights and measures since 1789 is illegal and void,
but all their legislation now existing on matters of bankruptcy, and in
respect to the tgsscip]ining of the militia, and imposing taxes on land,
is also void. For the powers over all these are expressly ceded tc
Congress, and are not now regulated by any existing acts oly Congress,
though all except weights and measures once have been. The argu-
ment alluded to, if sound, would thus be strong, that Congress, having
once acted on these and ceased to, means that nothing more shall be
done.

On this exclusive principle, though the action of the States on them
is not forbidden expressly in the constitution, nor impliedly beyond
what grows out of any express grant, all the States in the Union are
disarmed from any action whatever on such matters, and all their laws
on these topics, so essential to their domestic industry and trade, their
public security and political existence by means of revenue, are to be
considered null and void.

The catastrophe which would follow on such a construction has led
this court, as heretofore explained, to hold that the States still possess
a concurrent power to act on matters of bankruptcy, the discipline of
the militia, taxation of land, and some subjects of commerce ; and like
considerations would undoubtedly lead them, when the cases arise, to
hold, that, notwithstanding such grants, the laws of the States, not -
conflicting with any passed by the General Government, on many
other such topics, must he considered valid. Indeed, it seems con-
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ceded by some of the members of the court in this case, that the
States are, by some power codrdinate or subordinate, rightfully legis-
lating on weights and measures, pilots, bankruptcy, the militia, &ec.
But if they have not this power without any grant or license by Con-
gress, they cannot have it by any such grant, because Congress is not
empowered by the constitution to grant away powers vested in it by
the people and the States; and how can it hereafter, by legislation,
give any power to them over this subject if not having it now ?

in, in the other class of cases, where Con?ess has already leg-
islated, and still legislates, some time elapsed before it passed laws on
any subject, and years before it acted at all on some of them ; and in
almost the whole, its first legislation was only a beginning and in part,
doing more and more from time to time, as experience and the exi-
gencies of the country seemed to require. It is not necessary to
repeat here several detailed illustrations and cases on this collected in
the case of the United States ». New Bedford Bridge, 1 Woodb. &
Min. 430. In the mean time, the States continued to exercise their
accustomed powers, and have ever since done it on all matters not
forbidden expressly in the constitution, not exclusive in their nature,
and not conflicting with actual provisions in relation to them already
made under the General Government. (14 Peters, 594.)

To show, further, that these grants of power are not always and
necessarily exclusive, and that legislation on them by Congress to any
extent is not as prohibitory on gxe States where it is silent as where
it enacts, the States have not only continued to punish crimes which
Congress could punish, but they have, in numerous instances, regu-
lated matters connected, locally at least, with commerce abroad, and
between the States, and with the Indians.

In so0 large a territory as the jurisdiction of the General Govern-
ment embraces, in 50 many and so diversified topics as come before
it, and in the nature of its supervisory powers on certain subjects,
requiring action only on what is general and foreign, and to produce
uniformity merely as to that, it becomes almost inevitable that many
local matters and details must be left to be regulated by some local
authorities. Yet, as explained in the License Cases, like the by-laws
of corporations, made by them and not the Legislature, they must not
conflict with the general regulations or laws prescribed by the para-
mount power. But, so far from being exclusive, even while it is
exercised, and much less while it is dormant or unexercised, the para-
mount power summons to its aid, in order to be effective, the contem-
poraneous and continued action of others. Thus not only moneyed
corporations, but towns and cities, must make numerous by-laws in
order to enforce the general provisions laid down by the legislation of
the State. Thus, too, this court must make numerous rules to carry
into effect the legislation of Congress in respect to it; and the war
and the navy departments must compile and enforce volumes of regu-
lations of a like kind and for a like purpose, taking care, as all subor-
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dinate power in such cases must, not to violate any general law
prescribed on the subject. (See 1 Woodb. & Min. 423.)

The condition of this whole country when colonies of England fur-
nishes another illustration of the relation and character of such
powers. The parent government at home was sovereign, and provided
general regulations, either in acts of Parliament or charters, but still
left the several colonies (and surely our States have as much power as
they) to legislate as to details, and introduce any regulations suited to
their own conditions and interests, not conflicting with the general
provisions made by the paramount power at home. (1 Bl Com. by
Tucker, App. 109, 110.) :

Indeed, what becomes of the whole doctrine of concurrent powers
on this hypothesis of exclusiveness in all mere grants, and of the
usage that the States may act in such concurrent cases or local mat-
ters till their measures conflict directly with those of Congress? (Ibid.
179.) Where is the line of distinction between a measure by the
State which is void, whether it conflict or not, and one which is not
void till it comes into actual collision with some law passed by the
General Government? What becomes of the idea, that the power to
regulate foreign commerce is exclusive, and Congress may prohibit
the introduction of obscene prints under it, and yet the States may do
the latter also, but touch nothing connected with commerce? Is not
the introduction of these connected with it? Cannot the States, too,
patronize science and the arts in various ways, though a like power is
conferred on Congress by means of patents and copyrights ? a).iving-
ston v. Van Ingen, 9 Johns. 572.)

Nor do I understand the words of Mr. Justice Johnson, in the case
of Gibbons v. Ogden, in the sense attributed to them by some. ‘‘The
practice of our government,” says he, ‘ has been, on many subjects,
to occupy so much only of the field open to them as they think the
public interests require.”” (9 Wheat. 284.) It is argued that this
means to exclude State action, where Congress has not occupied the
field, as well as where it has. Yet it seems plainly to be inferred,
from other words connected, that he considers ‘‘the power of the
States must be at an end so far as the United States have by their
legislative act taken the subject under their immediate superintend-
ence.”” This means the subject then under consideration. But where
have they so taken the subject of the admission of alien passengers into
States, and the terms of it, ‘¢ under their immediate superintendence ”’ 2
They may have regulated the manner of their coming here, but where
their maintenance here when sick or poor, or likely to be poor; where
their taxation here ?

They have regulated also their naturalization in this country, but not
under the grant of the power *to regulate commerce,” or impose im-
posts on imports; but, knowing it was not involved in either, a sepa-
rate and express grant was wisely inserted in the oonstitution to

empower Congress to make uniform rules on this subject.
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It will be seen, that, where Congress legislates about foreign com-
merce or passengers as connected with it, that legislation need not, and
does not, forbid the States to legislate on other matters not conflicting.
Thus all will harmonize, unless we interpolate, by mere construction,
a prohibitory clause either in the law or in the constitution. You may,
if you please, call the power so exercised by Con, exclusive in one
sense oOr to one extent, but it is not in others. It may be considered
as exclusive 8o far as it goes, and still leave the rest of the field con-
cerning them open to the States. Thus the right to regulate the
number of passengers in vessels from abroad in proportion to the ton-
nage has been exercised by Congress, and may be deemed the use of a
legitimate authority. (8 Statutes at Large, 448; 9 Wheat. 216.)
So has it been exercised to exempt their personal ‘‘baggage’” and
“ tools ”’ from imposts, not, a8 some seem to suppose, their goods or
merchandise. (1 Statutes at Large, 661.) But this statute of
Massachusetts conflicts with neither. So Congress provides for uni-
form naturalization of aliens, but this statute does not interfere with
that. So Congress does not forbid passengers to come from abroad ;
neither does this statute.

Again, Congress nowhere stipulates or enacts, or by the constitution
can do it, probably, as before suggested, that passengers shall not in
their persons be taxed on their arrival within a State, nor terms be
made as to their residence within them. Again, the objection to this
view involves another apparent absurdity,— that, though the regula-
tion of commerce extends to passengers, it is not entirely exclusive in
the General Government if they come with yellow fever and the
cholera, and that they are then subject to State control and its quaran-
tine expenses and fees; but are not, if they come with what the State
deems equally perilous. That is, if they endanger the health of the
body, the power over them is not exclusive in Congress, but if they
endanger only the police of the State, its pauper securities, and its
economy, morals, and public peace, the power is exclusive in Congress,
and goes to strip the State of all authority to resist the introduction of
either convicts, slaves, paupers, or refugees. If these last only come
in the tracks of commerce in vessels from abroad, and are enrolled as
passengers, the States cannot touch them, but may seize on them at
once if their bodies are diseased. It would be useful to have that
clause in the constitution pointed out which draws such a novel line of
discrimination.

In holding this measure to be a regulation of commerce, and exclu-
sive, and hence void, wherever the power of Congress over commerce
extends, a most perilous principle is adopted in some other respects;
for that power extends over the land as well as water, and to commerce
among the States and with the Indian tribes, no less than to foreign
commerce. (Seeart. 1, § 8.) And if it can abrogate a tax or terms
imposed by States in harbors over persons there, 1t may do so when-
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ever the power over commerce goes into the interior, and as to matters
connected with it, and also between States.

On this reasoning, passengers there in vessels, boats, wagons, stages,
or on horseback, are as much connected with commerce as if they come
in by sea; and they may consist of paupers, slaves, or convicts, as
well as of merchants or travellers for pleasure and personal improve-
ment; and thus all the laws of Ohio, Mississippi, and many other
States, either forbidding or taxing the entrance of slaves or liberated
blacks, will be nullified, as well as those of almost every Atlantic
State, excluding paupers coming in from without their limits.

Congress has sanctioned at least five constitutions of States exercis-
ing a power to exclude slaves, and the introduction of them as merchan-
dise and for commerce. - And how can this be reconciled by those who
would reverse the judgments below, on the ground that the com-
mercial power is exclusive in Congress, and not either concurrent
in one view or independent in another, in some particulars, in the
States ?

Another consequence from the opposite doctrine is, that, if Congress
by regulating commerce acts exclusively upon it, and can admit whom
it pleases as passengers, independent of State wishes, it can force upon
the States slaves or criminals, or political incendiaries of the most
dangerous character. And furthermore, that it can do this only by
admitting their personal baggage free, as doing that, it is argued here
by some, shows the owner must come in free, and neither be excluded
nor taxed by the State after within her limits.

This makes the owner of the personal baggage a mere incident or
appurtenant to the baggage itself, and renders, by analogy, any legis-
lation as_to taxing property more important than taxing the person,
and, indeed, overruling and governing the person as subordinate and
inferior. So, if Congress by making e free exonerates passen-
gers from a State tax, it exonerates all the officers and crews of vessels
from State taxes; for their personal baggage is as free as that of pas-
sengers. They, too, are as directly connected with commerce as the
passengers; and by a parity of reasoning, the absurdity follows, that,
by admitting American vessels free of tonnage duties, the owners of
them are also made free from State taxes.

Every person acquainted with the tariff of the General Government
knows that specially declaring a box or chest of apparel *“ free”” does
not exonerate anything else or any other article, much less can it any
person, if taxed by a State law. On the contrary, all things not specially
taxed, nor specially declared ¢ free,”” have a duty imposed on them by
Congress as non-enumerated articles, and so would passengers, if im-
ports, and if Congress had a right to tax them. And if saying nothing
about passengers would imply that they were free from taxes of the
United States, much more of the States, why is it necessary to declare
in terms any article ‘free,” when silence would make itso? The
real truth rather is, that Congress has no right to tax alien friends, or
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exclude them, and hence the silence. This statute, then, contravenes
no act of Congress on this matter of passengers.

And while all the legislation of Congress as to passengers operates
on them at sea during the voyage, except imposts being forbidden on
their baggage, which is solely within the jurisdiction of Congress, all
the legislation of Massachusetts operates on them after their arrival in
port, and without any attempt then to impose any duty on their bag-
gage. The former legislation by Congress, regulating their number
in proportion to the tonnage, is, as it should be, extra territorium ;
the latter, as it should be, tnfra territorium ; and thus both are
proper, and the jurisdiction over either is not exclusive of that exer-
cised by the other, or conflicting materially with it.

Having considered the different general grounds which can be
urged in support of this statute, and the objections made in opposi-
tion to them, I shall proceed, before closing, to submit a few remarks
on some miscellaneous topics relied on to impeach its provisions. One
is a supposed conflict between this statute and some treaties of the
General Government.

I am aware that a tax or fee on alien passengers, if large, might
possibly lead to collision with those foreign governments, such as Great
Britain and Prussia, with whom we have treaties allowing free ingress
and egress to our ports. (See 8 Stat. at Large, 116, 228, 378.)
But neither of them complains in this instance, and I do not consider
this law as conflicting with any such provisions in treaties, since none
of them profess to exempt their people or their property from State
taxation after they arrive here.

If such a stipulation were made by the General Government, it
would be difficult to maintain the doctrine, that, by an ordinary treaty,
it has power to restrict the rights and powers of the several States any
further than the States have by the constitution authorized, and that
this has ever been authorized. But it has not here been attempted ;
and these particular treaties are subject to the ordinary laws of the
States, as well as of the General Government, and enable the citizens
of those countries merely to have free ingress and egress here for trade
(see Treaty of 1794, art. 8; 8 Stat. at Large, 117), having no relation
to their coming here as passengers to reside or for pleasure. Nor can
they apply in the present case at all, as the record now stands, finding
only that the master was a British subject or his vessel British, but not
that his passengers belonged to Great Britain. .

The Prussian treaty does not appear to contemplate anything
beyond the establishment of reciprocal duties, and a treatment in
Ot(i:r respects like ‘“the most favored nations.”” (8 Stat. at Large,
164.

Al)ld who ever thought that these treaties were meant to empower,
or could in any moral or political view empower, Great Britain to ship
her paupers to Massachusetts, or send her free blacks from the West
Indies into the Southern States or into Ohio, in contravention of their
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local laws, or force on the States, so a8 to enjoy their protection and
privileges, any persons from abroad deemed dangerous, such as her
felon convicts and the refuse of her jails? Again, so far as regards
the liberty of commerce secured to British subjects in Europe by the
fourteenth article of the treaty of 1794, it does not apply totEQOSe com-
ing from the British Provinces in America, a8 did this vessel (8 Stat.
at Large, 124), and by the eighteenth article of that treaty was to last
only ten years. (P.125.) And while it did last, it was expressly
made ‘‘subject always, as to what respects this article, to the laws and
statutes of the two countries respectively.” (P. 124.)

Besides this, the whole of the treaty of 1794, including the third
article, probably was suspended by the war of 1812, and exists now
only as modified in that of 1815, which gives to British subjects no
higher rights than ¢other foreigners.” (Art. 1; 8 Stat. at Large,
22&2 The old articles of confederation contained a clause which img!(i,-
cated in a different form like views as to what was proper in treaties,
and indicates a wise jealousy of power exercised in hostility to the
policy of a State. That policy is never intended to be thwarted by any
arrangements with foreign nations by reciprocal treaties, as they relate
merely to the imposts on tonnage and cargoes by the national govern-
ments, requiring them to be equal, and do not concern the port and
harbor fees or expenses imposed by the local authorities for local
purposes. The best security that these fees and taxes will never be
unreasonably high and injurious to foreigners is the tendency they
would then have to drive trade to other ports or countries contiguous,
where they might be lower.

The same right exists also in States to impose conditions on the
-gelling of certain articles by foreigners and others within their limits,
as a State may prefer to encourage its own products, or may deem the
use of some foreign articles of bad influence in other respects. (Gro-
tius on the Rights of Peace and War, B. 2, ch. 2, § 20; License
Cases, 5 Howard.)

Nor can I see, as has been urged, any collision between this statute
and the act of Congress to carry into effect our commercial arrange-
ment of 1830 with Great Britain. (4 Stat. at Large, 419.) The
intention of that act does not in any respect seem to go beyond that
of the treaties just referred to, and in some respects is to have matters
stand as they did before. Each side imposed charges and duties.
They existed in England and her colonies, as well as with us; but
this arrangement sought only to have them not unequal nor prohibit-
ory of trade, and not to discriminate against each other by general
legislation. (See 1 Commerce and Navigation, State Papers, 158; 4
Stat. at Large, 419.)

A few remarks as to some objections urged against the large amount
and the motive of this tax, and I have done.

If the payment was to be vindicated under the general taxing power
alone, it is clear that the amount could not affect the question of the
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constitutionality of the tax. And if it was very high, considering its
professed object ¢ for the support of foreign paupers,” and was applied
in part to other objects, that is a matter within the discretion of the
State, and if it proved oppressive, and thus diverted this kind of busi-
ness to the ports of other States, it would, like all high taxes, react,
and be likely in time to remedy, in a %reat degree, the evil. But
viewed as a police measure, the amount of the payment and the appli-
cation of it may, in my view, have an important bearing.

Thus a State is authorized to impose duties on imports sufficient to
defray the expenses of her inspection laws, but not an amount dispro-
portionate to them, nor to apply the money thus collected to other
purposes.

It would seem that the same rule would govern her assessments to
enforce the quarantine laws, and it could hardly be tolerated, under
the right to enforce them and demand sufficient to defray their charges,
that they should be justified to collect enough more for other purposes,
and thus apply the quarantine funds to make roads or maintain schools.

In such events in these cases, either this court would be obliged to
declare void assessments which were clearly perverted and improperly
collected and applied, or Congress could direct the excess to be paid
into the treasury of the General Government. (3 Elliott’s Deb. 291.)
Congress is in the constitution expressly empowered to revise and con-
trol the sums collected by the States to defray the expenses of their
inspection laws. (Art. 1, § 10.%

A mere pretext in a law colorably for one object, but really for
another, as in eondemnin%l lands for public purposes when the true
object was different, though not to be presumed to be done by any sov-
ereign State, must, if clearly proved, be difficult to upholgf West
River Bridge v. Dix, 6 Howard, 548.) But here the amount of the
tax, compared with the burden flung on the State by foreign paupers,
does not look so much like a wish to prohibit entirely the entrance of
alien passengers, and thus disclose a covert design, hostile to the policy
of the General Government, as like a wish to obtain enough to cover
the expenses and trouble of maintaining such of them as, though not
paupers, are likely to become so in the ordinary course of human
events. This is a highly important consideration in judging whether
the law throughout looked really to the subject of pauperism, and not
to hostility towards emigration, nor, under the third section, to revenue
from foreign commerce, independent of the pauper system. It is unjust
to regard such provisions as intended to conflict with foreign commerce,
when there is another and local matter which they profess to reach,
and can and do honestly reach.

It is, therefore, too broad in some cases to say that the object and
motive of the State in requiring the payment, or the amount demanded,
is of no importance ; because, though the great question is a question
of power, yet the object and motive may bring it within some existing
power, when a different object or motive would not. The different
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purpose in a State often shows that there is no collision or wrong, and
Jjustifies the measure. (4 Wheat. 196; 9 Wheat. 335; Baldwin’s
Views, 198.)

So, as to the amount demanded, it might be sufficient -only for a
legitimate State object, and hence might be constitutional, as, for in-
stance, to pay the expenses of inspection laws, when a much larger
amount would not be permissible, if too much for the particular object
deemed constitutional. But in this case, as no excess is shown on the
record, a conclusive opinion on this point is necessary.

This construction of the constitution, upholding concurrent laws b
a State where doubts exist and it is fairly open for adoption, has muc
to commend it in this instance, as the States, which singly become
feebler and weaker daily as their number and the whole Union
increase, being now thirty to one, instead of thirteen to one, will not
thus be rendered still feebler, and the central government, daily becom-
ing more powerful and strong, will not thus be rendered still stronger.
So the authority of the latter will not thus, by mere construction, be
made to absorb and overwhelm the natural and appropriate rights of
sovereign States, nor mislead them by silence. Leaving this matter
also to each will not conflict with any existing action of the General
Government, but promote and sustain the peaceful operations of both
in their appropriate spheres.

It will operate justly among the States, no less than between them
and the General Government, as it will leave each to adopt the course
best suited to its peculiar condition, and not leave one helplessly
borne down with expenses from foreign sources while others are
entirely free, nor draw the General Government, in order to remedy
such inequalities, into a system of police and local legislation, over
which their authority is doubtful, as well as their ability to provide so
well for local wants as the local governments, and those immediately
interested in beneficial results.

A course of harshness towards the States by the General Govern-
ment, or by any of its great departments,— a course of prohibitions
and nullifications as to their domestic policies in doubtful cascs, and
this by mere implied power,—is a violation of sound principle, will
alienate and justly offend, and tend ultimately, no less than disas-
trously, to dissolve the bands of that Union, so useful and glorious to
all concerned.

¢¢ Libertas ultima mundi,
Quo steterit, ferienda loco.”®

In conclusion, therefore, I think that, in point of law, the conduct
of the State in imposing this condition or payment on alien passengers
can be vindicated under its police rights to provide for the mainten-
ance of paupers, and under its authority as a sovereign State to decide
on what conditions or terms foreigners, not citizens of any of the
United States, shall be allowed to enjoy its protection and privileges,
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and under its concurrent powers of taxation over everything but im-
ports and tonnage. I think, too, that this power in the State is not
taken away by the authority ceded to Congress, either to tax imports
and tonnage, or to prohibit the importation of persons (usually limited
to slaves), or to regulate commerce.

ON ADMIRALTY JURISDICTION.¥

ON most of the facts involved in this libel, little controversy exists.
It is certain that the respondents took the property of the plaintiffs
on board their steamboat, the Lexington, to carry it, on her last
calamitous voyage, the 13th of January, 1840, from New York to
Stonington. It i8 equally certain that it was lost on that voyage, in
Long Island Sound, at a place where the tide ebbed and flowed
strongly, and several miles from shore, and probably without the
limitd of any State or county. It is certain, likewise, that the prop-
erty was lost in consequence of a fire, which broke out in the boat in
the night, and consumed it, with most of the other property on board.
The value of it is also sufficiently certain, and that it was put on
board, not by an officer of the bank, but by Harnden, a forwarding
agent for the community generally, and under a special contract
between Harnden and the respondents, that the latter were not to run
%nyhrisk, nor be responsible for any losses of property thus shipped

y him.

But some other facts are not so certain. One of that character is,
whether the fire occurred by accident, without any neglect whatever
by the respondents and their agents, or in consequence of some gross
neglect by one or both. It would not be very material to decide this
last fact, controverted as it is and in some degree doubtful, if I felt
satisfied that the plaintiffs could recover anywhere, and more especially
in admiralty, on the contract made by Harnden with the respond-
ents, for the breach of the contract to carry and deliver this property.

* Opinion in case of New Jersey Steam Navigation Company v. Merchant’s Bank.
January term 8. C. U, 8., 1848,
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The first objection to such a recovery on the contract anywhere is,
that it was made with Harnden, and not with the bank. (Butler .
Basing, 2 Car. & Payne, 618; 15 Mass. 370; 2 Story, 82.) Next,
that he was acting for himself, in this contract, on his own duties,
liabilities, and undertakings, and not for them; and that the bank, so
far as regards any contract, looked to him and his engagement with
them, and not to the respondents or their engagement with him. (6
Bingh. 181.) Next, that the articles, while on board the boat, were
to be in the care and control of Harnden, and not of the master or
owners ; and hence no liability exists on the contract even to him,
much less the bank. (Story on Bailments, p. 547, § 582.) And
this same conclusion is also urged, because Harnden, by his contract,
made an express stipulation, that the property carried should be at
his risk, as well as in his care. (See 5 East. 428; 1 Ventris, 190,
283.) Itis contended further, that, if the bank can sue on Harn-
den’s contract made with the respondents, it must be on the principle
of his acting in it as their agent, and not for himself alone; and if
so, and they, by suing on it, adopt its provisions, they must be bound
by the stipulation in it made by him, not to hold the respondents
liable for any risk or loss.

It is, however, doubted, whether, with such a stipulation, the
respondents are not, by public policy, to be still liable on a contract
like this, in order to insure greater vigilance over all things intrusted
to their care (Gould ». Hill, 2 Hill, 623), and on the ground that
the parties could not mean by the contract that the carriers were to be
exonerated for actual misbehavior, but only for accidents otherwise
chargeable on them as quas: insurers. (Atwood v. Reliance Insur-
ance Company, 9 Watts, 87 ; 2 Story, 82, 38.)

It is insisted, next, that, as the unusual nature of the property car-
ried, in this case, was not made known to the carriers, nor a propor-
tionate price paid for its transportation, the owner cannot recover
beyond the usual value of common merchandise of such a bulk. (Citi-
zen’s Bank v. Steamboat Nantucket, 2 Story, 82; 25 Wend. 459 ;
Gibbon v. Paynton, 4 Burr. 2301.)

But, giving no decisive opinion on the validity of any of these
objections, as not necessary in the view hereafter taken, yet they are
enumerated to show some of the difficulties in sustaining a recovery on
this contract, notwithstanding their existence.

Another important objection remains to be considered. It is, that
no jurisdiction exists over this contract in a court of admiralty where
these proceedings originated. The contract was made on land, and of
course within the body of the county of New York. It was also not
a contract for a freight of goods abroad, or to a foreign country, the
breach of which has been here sometimes prosecuted in courts of
admiralty. (Drinkwater et al. ». The Spartan, Ware, D. C. 149,
by a proceeding in rem (155); De Lovio v. Boit, 2 Gall. 398; The
Volunteer, 1 Sumner, 551 ; Logs of Mahogany, 2 Sumner, 589;
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6 Dane’s Abr. 2, 1, Charter-parties. See a case, conira, in the
records of Rhode Island, A. D. 1742.)

But the law of England is understood to be, even in foreign char-
ter-parties, against sustaining such suits, ez confractu, in admiralty.
(8D. & E. 323; 2 Lord Raym. 904; 1 Hag. Ad. 226, and cases
cited in 12 Wheaton, 622, 623.)

By agreement of the judges in A. D. 1682, admiralty was not to
try such cases, if the charter-party was contested. (Dunlap’s Adm.
14 ; 4 Instit. 135; Hobart, 268.)

It seems, however, to be doubted by Browne (2 Browne’s Civ. and
Adm. Law, 122, 535), whether the libellant may not proceed in admi-
ralty, if he goes to recover freight only, and not a penalty. It is also
believed, that, in this country, contracts to carry freight between
different States, or within the same State, if it be on tide-water, or at
least on the high seas, have sometimes been made the subject-matter
of libels in admiralty. (Dunlap’s Adm. 487; 1 Sumner, 551; 3
Am. Jur. 26; 6 Am. Jur. 4; King et al. v. Shepherd, 8 Story,
849, in point; Gilp. D. C. 524 ; Conkling, Pra. 150 ; De Lovio v.
Boit, 2 Gall. 448.) I am inclined to the opinion, too, that, at the
time the constitution of the United States was adopted, and the words
¢ cases of admiralty and maritime’’ were introduced into it, and juris-
diction over them was subsequently given in civil proceedings, in the
act of 1789, to the District Courts, the law in England in some
degree become changed in its general principles in respect to jurisdic-
tion in admiralty over contracts. Their courts had become inclined
to hold, that the place of performance of a contract, if maritime in its
subject, rather than the place of its execution, was the true test as to
its construction and the right under it. This conformed, also, to the
analogy as to contracts at common law. (See cases in Towne v.
Smith, 1 Woodbnr{ & Minot, 135.)

It is not unusual for the place to which the parties look for fulfil-
ling their duties to be not only different from the place of making the
contract, but for the parties to regard other laws and other courts,
applying to the place of performance, as controlling and as having
jurisdiction over it. (Bank of the United States ». Donally, 8

eters, 361; Wilcox v. Hunt, 13 Peters, 378 ; Bell et al. v. Bruen,
1 Howard, 169.)

Hence, for a century before 1789, Lord Kenyon says, admiralty
courts had sustained jurisdiction on bottomry bonds, though executed
upon the land; because, ‘‘if the admiralty has jurisdiction over the
subject-matter, to say that it is necessary for the parties to go upon
the sea to execute the instrument borders on absurdity.” (See Mene-
tone v. Gibbons, 3 D. & E. 267—269; 2 Lord Raym. 982; 2 H.
Bl 164; 4 Cranch, 328; Paine’s C. C. 671.) On this principle,
the admiralty has gradually been assuming jurisdiction over claims
for pilotage on the sea, both the place of performance and the subject-
matter being there usually maritime. (10 Wheat. 428; T Petars,
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824; 10 Peters, 108; 11 Peters, 175; 1 Mason, C. C. 508.
Because, on the general principle just referred to, as to the object o
the contract, if “it concerned the navigation of the sea,” and hence
was in its nature and character a maritime contract, it was deemed
within admiralty jurisdiction, though made on land. (Zane v. The
Brig President, 4 Wash. C. C. 454; 4 Mason, C. C. 380; The
Jerusalem, 2 Gall. 191, 465, 448; The Sloop Mary, Paine, C. C.
671; Gilp. D. C. 184, 477, 429; 2 Sumner, 1.)

This is the principle, at the bottom, for recovering seamen’s wages
in admiralty. (Howe ». Nappier, 4 Burr. 1944.)

Not that the consideration merely was maritime, but that the con-
tract must be to do something maritime as to place or subject.
(Plummer ». Webb, 4 Mason, C. C. 8380 ; Berni ». The Janus et al.,
1 Baldw. C. C. 549, 552; “ A New Brig,” Gilp. D. C. 306.)
But we have already seen there are several direct precedents in Eng-
Tand against sustaining these proceedings in admiralty on the contract,
such as a charter-party or bill of lading, and strong doubts from some
high authoritics against it in this country. Chancellor Kent seems to
think a proceeding in admiralty, on a charter-party like this, cannot
be sustained, except by what he calls ‘the unsettled doctrine laid
down in De Lovio v. Boit.”” (8 Kent, Comm. 162. See likewise
Justice Johnson’s opinion to the like effect in Ramsey v. Allegre, 12
Wheat. 622.)

Looking, then, to the law as held in England in 1789, and not
considering it to be entirely clear in favor of sustaining a suit in
admiralty on a charter-party like this, and that it is very doubtful
whether any more settled or enlarged rule on this subject then pre-
vailed in admiralty here, or has since been deliberately and generally
adopted here, in respect to charter-parties or bills of lading, I do not
feel satisfied in overruling the objection to our jurisdiction which has
been made on this grouni

The further arguments and researches since Waring ». Clarke (5
How.) tend also, in my view, to repel still more strongly any idea
that admiralty jurisdiction had become extended here, at the Revolu-
tion, in cases either of contracts or torts, more broadly than in Eng-
land.

But it is not necessary now to go into the new illustrations of this
cited in the elaborate remarks of the counsel for the respondents, or
discovered by myself, in addition to those quoted in the opinion of the
minority in Waring et al. v. Clarke, and in The United States v. The
New Bedford Bridge, 1 Woodbury & Minot. Among mine is the
declaration by Lord Mansfield himself, December 20th, 1775, that
the colonies wished ¢ that the admiralty courts should never be made
to extend there,” instead of wishing their powers enlarged (6 Ameri-
can Archives, 234; Annual Register for 1776, pp. 59, 100); and
there is likewise the protest of the friends of America, the same year,
in the House of Lords, that the increase of admiralty power by some
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special acts of Parliament was a measure favored at home rather than
here, and was not acceptable here, but denounced by them as an inroad
on the highly prized trial by jury. (6 American Archives, 226.)
Among those cited is the conclusive evidence, that in some of the
colonies here before the Revolution the restraining statutes of Richard
IL, as to the admiralty, were eo nomino and expressly ado
instead of not being in force here. (See in South Carolina, 2 Stat-
utes at Large, 446, in 1712,and in Massachusetts, Dana’s Defence of
New England Charters, 49—54 ; in Virginia, * the English Statutes”
passed before James I., 9 Hening’s Statutes, 131, 203 ; Common-
wealth v. Gaines, 2 Virg. Cases, 179, 185; in Maryland, 1 Mary-
land Statutes, Kilty’s Report, 228 ; and in Rhode Island, her records
of a case in 1763, at Providence.)

But I pass by all these, and much more, because, notwithstandin
the course of practice here the last half-century in some districts, an
the inattention and indifference exhibited in many others as to the true
line of discrimination between the jurisdiction belonging to the com-
mon law courts and that in admiralty, enough appears to induce me,
as at present advised, not to rest jurisdiction in admiralty over a
transaction like this on contract alone. I shall not do it, the more
especially when a ground less doubtful in my apprehension exists and
can be relied on for recovering all the loss, if the damage was caused
by a tort.

yI have turned my attention to ascertain whether the facts in this
case exhibit any wrong committed by the respondents of such a char-
acter as a tort, and in such a locality as may render our jurisdiction
in admiralty clear over it, looking to the principles of admiralty law
in England{ and also in this country, so far as can now be discovered
to have existed at the time of our Revolution.

First, as to this, it is argued, that, in point of fact, gross negligence
existed in the transportation of this property. If so, this conduct b
the respondents or their agents may be sufficient to justify a proceed}-'
ing ez delicto for the nonfeasance or misfeasance constituting that
neglect, and causing the loss of this property, entirely independent of
the contract or its form, or the risks under it, or the want of notice
of the %'reat value of the property. Particularly might this be suffi-
cient, if the injury was caused in a place, and under circumstances, to
give a court of admiralty undoubted jurisdiction over it as a marine
tort.

The question of fact, then, as to neglect here, and the extent of it,
may properly be investigated next, as in one view of the subject it
may become highly important and decisive of the right to recover, and
a8 1t is our duty to settle facts in an admiralty proceeding, when they
are material to the merits.

As before intimated, it is here virtually conceded that the property
of the plaintiffs, while in charge of the respondents as common car-
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riers on the sea, was entirely lost, by the burning of the boat in which
it was transported.

The first inference from these naked facts would be, that the fire
was produced by some cause for which the owners were responsible,
being generally negligence, and that primd facie they were chargea-
ble. %6 Martin, 681; Story on Bailments, §$ 533, 538.)

Indeed, the common carrier who receives property to transport, and
does not deliver it, is always held primd facie hable. (Abbott on
- Ship., ch. 8, § 8; 1 Ventris, 190; 6 Johns. 169; 8 Johns. 218; 19
Wendell, 245; Story on Bailments, § 533; 3 Kent, Comm. 207,
216; 3 Story, 849, 356; 5 Bingh. 217, 220; 4 Bingh. 218.)

If they would have this inference or presumption changed, 8o as to
exoncrate themselves, it must be done by themselves, and not the
plaintiffs, and by proof removing strong doubts; or, in other words,
turning the scales of evidence in their favor in this attempt. This
idea is fortified by the express provision establishing a presumption, by
the act of Congress, in case of damages by explosions of steam. (5
Stat. at Large, p. 805, § 13.)

Independent of this presumption, when we proceed to examine the
evidence on both sides as to the contested points of fact connected with
the loss, it is found to be decidedly against the conduct of the respond-
ents and their agents; and, so far from weakening the presumption
against them from the actual loss, it tends with much strength to con-
firm it. There had, to be sure, been recent repairs, and certificates
not long before obtained of the good condition of the boat. But, on the
proof, she does not seem to have been in a proper state to guard
againstsaccidents by fire when this loss occurred. Her machinery was
designed at first to burn wood, and had not long before been changed
to consume anthracite coal, which created a higher heat. And yet
there was a neglect fully to secure the wooden portions of the boat,
near and exposed to this higher heat, from the natural and dangerous
consequences of it. So was there an omission to use fire-brick and
new sheet-iron for guards, nigh the furnace. On one or two occasions
shortly before this accident, the pipe had become reddened by the
intense heat 80 as to attract particular attention; and shortly before,
the boat actually caught fire, it is probable, from some of those causes,
and yet no new precautions had been adopted.

In the next place, the act of Congress (6 Stat. at Large, pp. 304,
805) requires the owners of steamboats ‘to provide, as a part of the
necessary furniture, a suction-hose and fire-engine and hose suitable
to be worked in said boat, in case of fire, and carry the same upon each
and every voyage in good order.” (Sec. 9.) And it imposes also a
penalty So:c $500 for not complying with any condition imposed by the
act. . 2.

The(spirit oz' this requisition is as much violated by not having the
hose and engine so situated as to be used promptly and efficiently, as
by not having them at all, or not having them *‘in good order.”
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The hose and engine were not kept together, and hence could not
be used on that fatal night. One was stowed away in one part of the
boat, and the other elsewhere, so as not to be in a situation to be
brought promptly into beneficial use.

Again, it was an imperative provision in the act of Congress before
referred to (sec. 9),— and the neglect of it was punished by a fine of
$300, on the owner as well as master,—*‘ that iron rods or chains shall
be employed and used in the navigating of all steamboats, instead of
wheel or tiller ropes.” Yet this was not complied with, and renders
their conduct, in this respect, not only negligent, but illegal.

Though, in fact, this accident may not have proved more fatal than
otherwise from this neglect, the non-compliance with the provision was
culpable, and throws the burden of proof on the owners to show it did
not contribute to the loss, (Waring et al. v. Clarke, 56 Howard, 463.
It is true, that Congress, some years after, March 80, 1845, dispen
with a part of this provision (5 Stat. at Large, 626), under certain
other guards. Yet in this case even those other guards were wholly
omitted.

Nor does there appear to have been any drilling of the crew pre-
viously, how to use the engine in an emergency, or any discipline
adopted, to operate as a watch to prevent fires from occurring, or, after
breaking out, to extinguish them quickly. Indeed, the captain, on
this occasion, checked the efforts of some to throw the ignited cotton
overboard, so as to stop the flames from spreading, by peremptorily
forbidding it to be done.

The respondents, to be sure, prove that several buckets were on
board. But the buckets, except in a single instance, were not rigged
with heaving-lines, so as to be able to draw up water, and help to
check promptly any fire which might break out. And in consequence
of their fewness or bad location, some of the very boxes containing the
specie of the plaintiffs were broken open and emptied, in order to hold
water. Lastly, when discovered, the officers and crew do not appear
generally to have made either prompt or active exertions to extinguish
the fire, or to turn the vessel nearer shore, when this property, and the
passengers, would be much more likely to be preserved, eventually,
than by remaining out in the deep parts of the Sound.

The extent and nature of the liability thus caused are well settled
at law. The property of the plaintiffs was destroyed by fire, through
great neglect by the defendants and their agents. Common carriers
are liable for losses by fire, though guilty of no neglect, unless it hap-
pen by lightning. (1 D. & E. 27; 4 D. & E. 581; 3 Kent, Comm.
217; 5 D. & E. 889; Gilmore v. Carman, 1 Smedes & Marsh, 279;
King et al. v. Shepherd, 8 Story, Rep. 860; 2 Brown, Civ. and Adm.
Law, 144; 2 Wend. 827; 21 Wend. 190.) These respondents were
common carriers, in the strictest and most proper sense of the law.
(King et al. v. Shepherd, 8 Story, Rep. 349. See other cases, post.

They would, therefore, be liable in the present case without suc
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neglect, if this view of it applied to a recovery on the ground of a
tort as well as of a contract. But, as it may not, the next inquiry is
if the facts disclosed a breach of duty, a culpable neglect, either by the
officers or owners of the vessel, amounting to a tort, and for which the
defendants are responsible.

It is well settled that a captain is bound to exercise a careful super-

_vision over fires and lights in his vessel, ordinarily. (Malynes, 155;
The Patapsco Ins. Co. v. Coulter, 3 Peters, 237, 228, 229; Busk v.
The Royal Ex. Ass. Co., 2 Barn. & Ald. 82.)

He is required in all things to employ due diligence and skill (9
Wend. 1; Rice’s R. 162), to act ‘‘ with most exact diligence’ (1 Esp.
Ca. 127), or with the utmost care (Story on Bailm. § 827.) But
how much more so in a steamboat, with fires so increased in number
and stren%h, and especially when frei§hted with very combustible
materials, like this,— chiefly with cotton! -

His failure to exert himself properly to extinguish any fire amounts
to barratry. (8 Peters, 228, 234 ; ‘{’aters . ﬁ:}rch. uisville Ins.
Co., 11 Peters, 213; 10 Peters, 507.) And if the property be
insured against barratry, the owners may then recover.

To be sure, in one case, the owners of a steamboat were exonerated
from paying for aloss by fire. But it was only under the special pro-
vision of the local laws, rendering them exempt, if the fire occurred
“ by accidental or uncontrollable events.” (See Civil Code of Lou-
isiana, 63d article; Hunt ». Morris, 6 Martin, 681.)

So the written contract for freight, as well as that for insurance,
sometimes does not cover fire, but specially exempts a loss by it. (38
Kent, Comm. 201, 207.)

In such case, there may be no liability for it on the insurance, and
doubtfully on the charter or bill of lading, unless it was caused by
gross neglect, crassa negligentia. But in case of such neglect, lia-
bility exists even there. (3 Kent, Comm. 217; 8 Peters, 288; 1
Taunton, 227.) In this view, the owners seem liable for all damages
which they or their servants could have prevented by care. (8 Serg.
& Rawle, 533.) As an illustration of what are meant by such dam-
ages, they are those which happen, if on land, from unskilful drivers,
“from vicious and unmanageable horses, or when occasioned b}y over-
loading the coaches, as these would imply negligence, or want of care.”
(Beckman v. Shouse, 5 Rawle, 183.)

. From the above circumstances, the conclusion is almost irresistible,

that what constitutes a gross neglect by the respondents and their
agents, as to the condition of the boat and its equipments, existed here,
and by the deficiencies and imperfection of them contributed much to
the loss of this property; and beside this, that want of diligenco
and ekill on board, a})t.(;r the fire broke out, as well as want of watch-
fulness and care to prevent its happening or making much progress,
was manifest.

If any collateral circumstance. can warrant the exaction of greater
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vigilance than usual, on occasions like these, or render neglects more
culpable, it was, that the lives of so many passengers were here exposed
by them, and became their victims. This last consideration is impera~
tive, in cases of vessels devoted both to freight and passengers, to hold
the owners and their servants responsible for the exercise of every kind
of diligence, watchfulness and skill, which the principles of law may
warrant. Beside the great amount of property on board on this occa-
sion, they had in charge from one to two hundred passengers, includ-
ing helpless children and females, confiding for safety entirely to their
care and fidelity. All of these, except two or three, were launched
into eternity, during that frightful night, by deaths the most painful
and heart-rending. Had proper attention been devoted to the guards
against fire, such as prudence and duty demanded, or due vigilance
and energy been exercised to extinguish it carly, not only would large
amounts of property probably have been saved, but the tragic suffer-
ings and loss of so many human beings averted.

In view of all this, to relax the legal obligations and duties of those
who are amply paid for them, or to encourage careless breaches of trusts
the most sacred, or to favor technical niceties likely to exonerate the
authors of such a calamity, would be of most evil example over our
whole sea-board, and hundreds of navigable rivers and vast lakes, where
the safety of such immense property and life depends chiefly on the
due attention of the owners and agents of steamboats, and is, unfortu-
nately, so often sacrificed by the want of it. To relax, also, when
Congress has made such neglect, when followed by death, a crime.
and punishable at least as manslaughter, would be unfaithfulness to
the whole spirit of their legislation, and to the loudest demands of

public policy.
Their enactment on this subject is in these words (see statute before
cited, sec. 12) : — * That every captain,” &c., ‘by whose misconduct,

negligence, or inattention to his or their respective duties, the life or
lives of any person on board said vessel may be destroyed, shall be
deemed guilty of manslaughter,” &ec.

Showing, then, as the facts seem to do here, wrongs and gross
neglect by both the owners and officers of the boat, the next step in
our inquiries is, whether any principles or precedents exist against
their being prosecuted in admiralty as a tort, and by a proceeding which
sounds ez delicto, and entirely independent of any contract.

The recovery, in cases like this, on the tort, counting on the duty
of the carrier and its breach by the negligent loss of the property, 13
izommon, both in this country and abroad, in the courts of common

aw.

Whether it be redressed there in trespass or case, when suing ez
delicto, is immaterial, if, when case is brought, the facts, as here, show
neglect or consequential damage, rather than those which are direct
and with force. And if case lies at common law on such a state of
facts, there seems to be no reason why a libel in admiralty may not lie
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for the wrong, whenever, as here, it was committed on the sea, and
clearly within admiralty jurisdiction over torts. For the admiralty is
governed by like principles and facts, as to what constitutes a tort, as
prevail in an action at law for damages, and its ingredients are the
same, whether happening on land or water. But case will lie at law,
on facts like those here, for reasons obvious and important in the
present inquiry. Indeed, on such facts the ancient action was gener-
ally in case, and counted on the duty of the carrier to transport safely
the property received, and charged him with tortious negligence in not
doing it. (1 Price, 27; 2 Kent, Comm. 599; 8 Vé:nd. 158.)
In such proceedings at common law, the difference was in some
respects, when ez delicto, more favorable to the owners, as then some
neglect, or violence, or fraud, or guilt of some kind, must be shown,
amounting to a breach of public duty by the carrier or his servants.
(Hinter ». Dibdin et al., 2 Adol. & Ell, N. 8. 646 ; 2 New R. 454;
2 Chit. R. 4.) While in the action of assumpsit, more modern, but
by no means exclusive, the promise or contract alone need be shown,
and a breach of that, though without any direct proof of neglect, as
carriers are, by their duties, in law, insurers against all losses except
by the king’s enemies and the act of God. (3 Brod. & Bingh. 62,
63; 19 Wend. 239 ; Forward v. Pittard, 1 D. & E. 27; 1 Esp. Ca.
36; 2 Chit. R.1; Ashmole ». Wainwright, 2 Adol. & ElL, N. 8. 663.)

So it is well settled that these rules of law, and all others as to com-
mon carriers by land, apply to those gy water, and to those hoats car-
rying freight, as this one did. (10 Johns. 1; 1 Wils. 281; 8 Esp.
g;. 127; 2 Wend. 327; 3 Story, 849.)

What, then, in principle, operates against a recovery ?

Some would seem to argue that a proceeding ez delicto must be
trespass, and that case is not one. But when it proceeds, as here, for
consequential damages, and those caused by gross neglect, and not a
mere breach of contract, it sounds ez delicto as much as trespass itself.
(1 Chit. Pl 142; 3 East, 593; 2 Saund. 47, b.)

The misconduct complained of here amounted toa tort, as much as if
it had been committed with force. A tort means only a wrong, inde-
pendent of or as contradistinguished from a mere breach of a con-
tract. Theevidence here, in my apprehension, shows both misfeasance
and nonfeasance, and a consequential loss from them, which it is cus-
tomary to consider as tortious. It was here, to be sure, not a trespass
vi et armis, and perhaps not a conversion of the property so as to
justify trover, though all the grounds for the last exist in substance, as
the p]yaintiﬂ's have Jost their property by means of the conduct of the
defendants, into whose possession it came, and who have not restored
it on demand, nor shown any good justification for not doing it.

It is altogether a mistake, as some seem to argue, that force and a
direct injury are necessary to sustain proceedings in tort, either at law
or in adwiralty, for damages by common carriers. So little does the
law regard, in some cases, the distinction between nonfeasance and
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misfeasance, in creating a tort and giving any peculiar form of action
for it, that in some instances a nonfeasance is considered as becoming
misfeasance ; such as a master of a vessel leaving his register behind,
or his compass, or anchor. (3 Peters 235.) And ‘‘torts of this
nature,” a8 in the present case, may be committed either by ‘non-
feasance, misfeasance, or malfeasance,”” and often without force. (4
D. & E. 484; 1 Chit. Pl. 151; Bouvier’s Dict., Tort.) And even
where mala fides is necessary to sustain the proceeding, gross negli-

ence is evidence of it. (4 Adol. & EIl 876; 1 Howard, 71; 1

pence’s Eq. Jur. 425; Jones on Bailments, 8; Story on Bailments,
$$ 19, 20.) The action in such case is described as ‘‘upon tort,”
and arises ez delicto. (2 Kent, Comm. 599.) In most instances of
gross negligence, misfeasance is involved (2 Cromp. & M. 860); as
a delivery to a wrong person, or carrying to a wrong place, or
carrying in a wrong mode, or leaving a carriage unwatched or un-
guarded. (2 Cromp. & M. 360; 8 Taunt. 144.) Where case was
brought for damage by overloading and sinking a boat, it was called an
action “ for a tort,”” and sustained, though the injury was wholly con-
sequential. (1 Wils. 281.)

Again: it has been argued, that if direct force be not a necessary
ingredient to recover in this form of action, it must in some degree rest
on the contract which existed here with Harnden, and be restrained by
its limitations. But the books are full of actions on the case where
contracts existed, which were brought and which count entirely inde-
pendent of any oontract, they being founded on some public duty
neglected, to the injury of another, or on some private wrong or mis-
feasance, without reference to any promise or agreement broken. (12
East, 89; 4 Howard, 146; Chit. Pl. 156 ; Forward ». Pittard, 1 D.,
& E. 27; 2 N. Hamp. 291; 2 Kent. Comm. 599; 3 East, 62; 6
Barn. & Cres. 268; 5 Burr. 2825; 6 Moore, 141; 9 Price, 408; 5
Barn. & Cres. 605—609.) Some of the cases cited of this character
are precisely like this, being for losses by non-delivery of property b
common carriers, and sued for as torts thus committed. (5 D. g ]5?
389.) They go without and beyond the contract entirely.

Nor is intent to do damage a necessary ingredient to sustain either
case or trespass. (2 New R. 448.) Tgough the wrong done is not
committed by force or design, it is still treated as ex delicto and a tort,
if it was done either by a clear neglect of duty, by an omission to pro-
vide safe and well-furnished carriages or vessels, by carelessness in
guarding against fires and other accidents, by omitting preparations
and precautions enjoined expressly by law, or by damages consequent
on the negligent upsetting of carriages, or unsafe and unskilful navi-
gation of vessels. (See cases of negligent defects in carriages and
vessels themselves, 2 Kent, Comm. 597, 607; 6 Jurist, 4; The Re-
becca, Ware, D. C. 188 ; 10 East, 555; 1 Johns. Cas. 184 ; 5 East,
428. Or in machinery, Camden and Amboy Railroad v. Burke, 13
Wend. 611, 627; 5 East, 428; 9 Bingh. 457.) Even if the defect
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be latent. (3 Kent, Comm. 205. See those of careless attention, The
Rebecca, Ware, D. C. 188. See those of non-conformity to legal
requisitions, as hose and engine here not in good order, Waring et al.
v. Clarke, 5 Howard. See those consequent on negligent driving, 4
Barn. & Cres. 223 ; Bretherton ». Wood, 8 Brod. & Bingh. 54.) If
damage or loss happen by neglect or wrong of a servant of a common
carrier, the principal is still Liable. (13 Wend. 621; Story on Part-
nership, § 489; Dean et al. ». John Angus, Bee’s Adm. 369, 239 ;
Story on Bailments, § 464; 2 Browne, Civ. and Adm. Law, 136.
This is necessary to prevent fraud; if such neglect be not evidence o
fraud or misfeasance. The owner should be liable for employing those
negligent. (Story on Agency, § 818 and note.)

There is another important consideration connected with this view
of the subject, and relieving it entirely from several objections which
exist to a proceeding founded wholly on a contract rather than a tort.
It is this: Where the injury is caused by a tort or fraud, no question
arises as to any special agreement or notice, as with Harnden here,
not to assume any risk. In short, the agreement, of that kind here,
does not exonerate, if ‘‘ malfeasance, misfeasance, or gross negligence,”
happens by owners or their servants. (13 Wend. 611; 19 Wend.
234, 251, 261; 5 Rawle, 179, 189; 2 Crompt. & M. 353 ; 2 Kent,
Comm. § 40; Brooke ». Pickwick, 4 Bingh. 218 ; 8 Brod. & Bingh.
183.) Because the wrong is then a distinct cause of action from the
breach of the contract, and the exception in it as to the risk was
intended to reach any loss not happening through tortious wrong.
¢“ Even with notice, stage-proprietors and carriers of goods would be
liable for an injury or loss arising from the insufficiency of coaches,
harness, or tackling, from the drunkenness, ignorance, or carelessness
of drivers, from vicious and unmanageable horses, or when occasioned
by overloading the coaches, and these would imply negligence or want
of care”” (3 Rawle, 184.) It is further scttled, in this class of
cases, that the principle of not being liable for jewels, money, and
other articles of great value, unless notice was given of it and larger
freight paid in consequence of it, does not app%y. (4 Bingh. 218;
5 Bingh. 228; 2 Crompt. & M. 858.) Because here the liability is
not that of an insurer against many accidents and many injuries by
third persons of the property carried, and which it may be right to
limit to such values as were known and acted upon in agreeing to
carry. But it is for the wrong of the carrier himself, or his agents;
their own misfeasance or nonfeasance,  and hence gross neglect,
renders them responsible for the whole consequential damages, how-
ever valuable the property thus injured or lost. (2 Barn. & Ald.
356 ; 8 Taunt. 174; 4 Binn. 81; 2 Adol. & Ell. 659; 5 Bam. &
Ald. 841, 850; 16 East, 244, 245.)

Some think the neglect in such case, 8o as to be liable for valuables,
must amount to misfeasance. (2 Adol. & EIl 659; 2 Myl. &
Craig, 858.) It must be ‘ misfeasance or gross negligence.” (2
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Kent, Comm. 607, note; 13 Price, 829; 12 B. Moore, 447; 5
Bingh. 223—225; 8 Mees. & Wels. 443.) By a recent statute in
England, under William IV., though the carrier has been exonerated
from the liability and care of valuables, without notice, yet he cannot
be if gross neglect happens. (2 Adol. & Ell. 646.)

All' this being established at law, what is there to prevent this
wrong from being deemed a tort, in connection with maritime matters,
—or, in other words, ¢ a maritime tort,”” — and subject to be prose-
cuted in admiralty ? I am not aware that a marine tort differs from
any other tort in its nature or incidents, except that it must be com-
mitted, as this was, on the high seas. (See cases cited in Waring et
al. ». Clarke, 5 Howard.) These it was held sufficient to consti-
tute a marine tort, and one actionable in admiralty, if the wrong was
committed only on tide-water.

We have already suggested, also, as to the gist of the wrong, that
gross neglect, the elements and definition of it, are the same on the
water as on land, and consequential or direct damages by a wrong are
regarded in the same light on both. The actions of case, as well as
trespass, at common law, in illustration of this, are numerous, as to
torts on the water. (See ante.)

Force, too, is no more necessary to constitute this kind of tort at
gea than on land, or in admiralty than in a common law court. (3
Story, 349.) That is the gist of this branch of the case. It is true that
most of the libels in admiralty for torts are for such as were caused
by force, like assaults and batteries (4 Rob. Adm. 75); or for colli-
sion between ships on the sea, to the injury of person or property (2
Browne’s Civ. and Adm. Law, 110; Dunlap’s Adm. 31; Moore,
892 ; or for wrongful captures (10 Wheat. 486; Bee’s Adm. 869 ; 1
Gall. 815; 8 Cranch 408); or for carrying off a person in invitum
(Dunlap’s Adm. 53); or for any ‘violent dispossession of propert
on the ocean’ (1 Wheat. 257 ; L’Invincible, 1 Wheat. 238; 8 Dal{
344.) And though, where trespass is brought at common law, or a
tort is sued for in admiralty as ‘“‘a maritime trespass,” there must
usually have been force and an immediate injury (1 Chit. P1. 128 ; 11
Mass. 137; 17 Mass. 246; 1 Pick. 66 ; 8 Wend. 274; 3 East. 293 ;
11 Wheat. 36, argu. ; 4 Rob. Adm. 75), yet it need not be implied
or proved in trespass on the case at law, or in a libel in admiralty for
consequential damages to property. Such a libel lies as well for a
tort to ]garopcrty as to the person, on the sea (2 Browne’s Civ. and
Adm. Law, 109, 202; Doug. 594, 613, note; 4 Rob. Adm. 73—
76; Martin v. Ballard et al., Bee’s Adm. 50, 239) ; and for conse-
3uential injury by a tort there, as well as direct injury. (Sloop Car-

olero, Bee’s Adm. 51, 60; 3 Mason, 242; 4 Mason, 385—388; 2
Browne’s Adm. 108; 2 Story, 188; 2 Sir Leoline Jenkins, 777.)
It was even doubted once, whether, for such torts at sea, any remedy
existed elsewhere than in admiralty. (2 Browne’s Civ. and Adm.
Law, 112.) Indeed, 1 Browne’s giv. and Adm. Law, 397, shows,
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that, beside rights arising from contract, there were obligations or
rights arising to the injured from the torts or wrongs done by
another.” And these were divided into those arising ez delicto and
those quasi ez delicto ; and the former included ‘‘ damage” to prop-
erty, as in this case. It meant injury to };roperty by destroying,
spoiling, or deteriorating it, and implied ¢ faultiness or injustice”
(ﬁ(;)l), but not necessarily force. Either trespass or case sometimes
lies for a marine tort, even in the collision of vessels, where at times
the only force is that of winds and tides, and the efforts of the master
were to avoid, rather than commit, an injury. (1 Chit. Pl. 145; 2
Story, 188; 11 Price, 608; 3 Car. & Payne, 554.) Damages by
insufficient equipments, ropes, &c., must be paid by the owners of the
vessel to the merchant, even by the laws of Oleron (art. 10). (See
Laws, 136 ; Laws of Wisby, art. 49.) And nothing is more conse-
quential, or less with force, than that kind of injury.

Finally, the principles applicable to the defimition of the wrong or
tort being here in favor of a recovery in admiralty, and there being
no precedents in opposition, but some In support of it, the inference is
strong that this destruction of the property of the plaintiffs may well
be regarded and prosecuted in admiralty as a marine tort.

Though I admit there are no more cases in point abroad, in 1789,
for sustaining a suit for a consequential injury by a carrier as a tort,
than on the contract, in admiralty, yet the principles are most strongly
in favor of relying on the tort, without any opposing decision, as there
is to a libel on the contract. Beside this, other difficulties are avoided,
and more ample justice attained, by the libel here for the tort, than
by one for the contract.

A moment to another objection,— that the libel in this case does
not contain allegations in proper form to recover damages in admiralty,
as if for a maritime tort.

This libel is in several separate articles, rather than in a single
count. In none of them is any contract specifically set out, though
in one of them something is referred to as ‘‘contracted.” The libel
avers, that the respondents were common carriers; that a public duty
thus devolved on tﬁgm; that they received the property on board to
transport it, and so negligently conducted, it was lost. The breach is
described throughout, not of what had been “ contracted’’ or promised,
but as a wrong done, or tort, and specifies several misdoings. It is in
these words :

¢ Yet the respondents, their officers, servants, and agents, so carelessly and
improperly stowed the said gold coin and silver coin, and the engine, furnace,
machinery, furniture, rigging, and equipments of the said steamboat were so imper-
fect and insufficient, and the said respondents, their officers, servants, and agents,
so carelessly, improperly, and negligently managed and conducted the said steam-
boat Lexington, during her said voyage, that by reason of such improper stowage,
imperfect and insufficient engine, furnace, machinery, furniture, rigging, and equip-
ments, and of such careless, improper, and negligent conduct, the said steamboat,

together with the gold coin and silver coin to the libellants belonging, were destroyed
by fire on the high seas, and wholly lost.”
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Where contract and tort, in the forms of declaration at common law
in actions of the case, are with difficulty discriminated, the general
test adopted is, if specific breaches are assigned, sounding ez delicto,
it is case on the tort. (Jeremy on Carriers, 117.) Here this is done.

The same technical minuteness is not necessary in a libel as in a
declaration at common law. (5 Rob. Adm. 322; Dunlap, Adm. 438,
439; Ware, D. C. 51.2 Only the essential facts need be alleged, with-
out regard to particular forms, either in contract or tort. (Hall's
Prac. 207, 138; Dunlap, Adm. 427.)

And in the same libel between the same parties, unlike the rule at
common law, it is held by some that both contract and tort may be
joined, though it is proper to state them in separate articles in the
libel, like separate counts. (Semdle in 8 Story, R. 349; Dunlap,
Adm. 89.) And in some cases it is clearly better not to unite them.
(Ware, D. C. 427.) Here, if the libel is considered as but separate

paragraphs of one article, it is a good one in tort. (Dunlap, Adm..

114,115; 4 Mason, C. C. 541.) And if as separate articles, one of
them is valid in tort.

The forms of libels for maritime torts include those which caused
only consequential damages, as well as those which caused direct dam-
ages. Dunlap, Adm. 49; 8 Story, R. 349, one count seems to be
for the wrong.

There are cases of this kind merely for improper usage to passen-
ers, by bad words and neglect; but no force existed, or was alleged.
3 Mason, C. C. 242.)

Others are libels for seducing or carrying away a minor son of the
plaintiff to his damage, like the actions on the case at common law.
* (Plummer v. Webb, 4 Mason, C. C. 380.) Yet they are called, as
they are in law, ¢ tortious abductions.”

So a libel lies for loss of goods ¢ carelessly and improperly stowed.”
(Ware, D. C. 189.)

But if the libel here was less formal in tort, the liberality practised
in admiralty pleadings, recording the substance chiefly, as in the civil
law, would allow here any necessary amendments. (Dunlap, Adm.
283; 4 Mason, C. C. 543; 8 Wash. C. C. 484.) Or would allow
them in the court below, by reversing the judgment, and sending the
case back, with directions to permit them there. (4 Wheat. 64, 63;
4 Howard, 15¢; 1 Wheat. 264, 13; 9 Peters, 483.)

The amount of damages which can be awarded in admiralty, in a
case like this, has been agitated by some of the court, but was not
argued at the bar. It is not without difficulty, but can in a minute or
two be set right. By the ancient practice in admiralty, in case of
contracts of freight made by the master, it is true that the owners
were liable, whether ez contractu or ex delicto, and whether in per-
sonam or in rem, for only the value of the vessel, or the capital used
in that business. (Dunlap, Adm. 81.) And if the vessel was lost,
the remedy against the owners was entirely lost in admiralty. (Ware,
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D. C. 188.) Yet it is a conclusive answer, that here, as well as
abroad, the rule of the civil and common law is to give the whole loss.
(2 Kent, Comm. 606; 3 Kent, Comm. 217.) And that this rule of
full damage in a libel in admiralty has been adopted here after much
consideration. Livingston, Justice, in Paine, C. C. 118, says, that
‘“jt had long been regarded as a general principle of maritime law”’
to make the owners liable for a tort by the master, and that now the
whole injury was the measure of damage, without reference to the
value of the vessel and freight. (See also, Del Col ». Arnold, 3
Dall. 333; The Appollon, 9 Wheat. 376; 3 Story, R. 847; 2 Story,
R. 1817.

This 18 modified by some State laws, under certain circumstances.
(See The Rebecca and Phebe, Ware, D. C.) Andin England, by 53
Geo. III. ch. 99.

But even there the owner is still liable beyond the value of the ves-
sel and freight, if the damage or neglect was ¢ committed or occa-
sioned ”” with * the fault or privity of such owner.” (See Statutes at
Large of that year; Phebe, Ware, D. C. 269. See, for this and other
statutes, 2 Bro. Civ. and Adm. Law, 45, excusing owners if the pilot
alone is in fault. See 6 Geo. IV. ch. 125, §$ 55; 1 Wm. Rob. 46;
1 Dod. Adm. 467.) So the whole injury must be paid now on the
contract, and the owners cannot escape by abandoning the vessel which
did the wrong. (2 Bro. Civ. and Adm. Law, 206, note.)

On principle, also, this is the right rule in admiralty, clearly, where
the owners themselves at home, and not the master abroad, made the
contract, or where they were guilty of any neglect in properly fur-
nishing the vessel, and not he. (Phebe, Ware, D. C. 269, 203—206.)

The principle of his binding them only to the extent of the property
confided to him to act with, or administer on, does not apply to that
state of facts (Abbott on Ship. 93), but only to his doings abroad.

The contracts made abroad are usually in his name, as well as by
him, and not by the owners, and he only to sue or be sued. (Abbott
on Ship., pt. 2, ch. 2, § 5.)

In Waring et al. ». Clarke, which was a tort by the master at home,
in a collision of two boats, the whole amount of the injury was awarded.
(See also 1 Howard, 23; 8 Kent, Comm. 238.) So principle, no
less than precedent, requires it now, in admiralty as well as common
law, when the master is usually not a part-owner, but a mere agent
for the owners, and doing damage, as here, by unskilfulness or neglect,
and not by wilful misconduct. (Ware, D. C. 208; 1 East, 106.)
For this, surely, those should suffer who selected him respondet supe-
riori. (1 East, 106; Abbott on Ship., pt. 2, ch. 2, § 9; 2 Kent,
Comm. 218.)

It is a mistake, likewise, to suppose, as some have, that the rule of
damage is thus higher in admiralty than at common law, or when
counting on the tort rather than contract. The only difference is, that
in admiralty, if counting on the contract, doubts exist whether a recov-
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ery can be had on the precedents, while, if counting on the tort, no
doubt exists, the place of the tort being clearly on the sea, and within
admiralty jurisdiction. Nor do I see any sound reason for not sus-
taining this case in admiralty, when jurisdiction exists there over the
subject, because this proceeding is in personam and not in rem. (6
Am. Jur. 4; 2 Bro. Civ. and Adm. Law, 396; 2 Gall. 461, 462;
Hard. 173.)

The jurisdiction is one thing, the form of proceeding another; and
it is only when the vessel itself is pledged, and no personal liability
created, so0 a8 to lay a foundation for an action at law, that the form
of proceeding seems to help to give jurisdiction in admiralty, where
alone the libel in rem in such case can be followed. (3 D. & E.
269.

Bl)xt even then, I apprehend, the subject-matter must be proper for
admiralty, or it could not be prosecuted there in rem, because, if the
subject-matter is a carriage or horse, rather than a ship or its voyage,
or something maritime, admiralty would get no jurisdiction by the
thing itself being pledged, or to be proceeded against. (The Fair
American, 1 Peters, Adm. 87; Duponceau on Jurisdiction, 22, 23.)

Indeed, the rule in England to this day seems to be adverse to pro-
ceeding in admiralty at all, even in rem, to recover freight. (Abbott
on Ship. 170.) King et al. ». Shepherd et al., 8 Story, 319, was
a libel, in personam, against a common carrier by water, and held
that the liability was the same as on land, and an act of God to excuse
must be immediate, and that the burden of the excuse rests on the
respondents, and they are not discharged by a wreck, but must attend
to the property till safe or restored.

So it has been adjudged by this court to be proper to prosecute in
admiralty for marine torts, in personam as well as in rem. (Manro
v. Almeida, 10 Wheat. 473; The Appollon, 9 Wheat. 362; Bee,
Adm. 141; The Cassius, 2 Story, R. 81; 14 Peters, 99.) Sce also
the rules of this court (1845), for admiralty practice, to 14th, 15th,
16th, and 17th (8 Howard, 7, Preface), and which expressly allow in
libels for freight proceedings in rem or in personam, and in some
trespasses to property either mode.

I concur, therefore, in the judgment of the court, affirming the decree
for full damages, but on the ground of a recovery for the wrong com-
mitted as a marine tort, rather than on any breach of contract which
can be prosecuted by these plaintiffs, and in admiralty.
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ON ADMIRALTY JURISDICTION.*

It is important to notice in the outset some unusual features in this
case. The Supreme Court is called upon to try the facts as well as
the law in it, and to decide them between parties in interest who belong
to the same State, and as to a transaction which happened, not on the
high seas, as is usual in torts under admiralty jurisdiction, but two
hundred miles above the mouth of the Mississippi river, within the
limits of a county, and in the heart of the State of Louisiana. A
question of jurisdiction, therefore, arises in this, which is very import-
ant, and must first be disposed of. It involves the trial by jury as to
trespasses of every kind happening between the ocean and the head of
tide-waters in all the numerous rivers of the United States, as well as
the rights of the citizens near them, in such disputes with their neigh-
bors, to be tried by their own local tribunals and their own laws, rather
than be subject to the great inconvenience and expense of coming
hither, at such a distance, and under a different code, to vindicate their
just claims. These interesting considerations in the case, and my dif-
fering in opinion on them from the majority of the court, will, it is
he;ﬁ, prove a sufficient apology for justifying that difference in some
detail.

A great principle at the foundation of our political system applies
strongly to the present case, and is, that, while supporting all the
powers clearly granted to the General Government, we ought to for-
bear interfering with what has been reserved to the States, and, in
cases of doubt, to follow where that principle leads, unless prevented
by the overruling authority of high judicial decisions. So, under the
influence of kindred considerations, in case of supposed improvements
or increased oconvenience by changes of the law, it is an imperative
duty on us to let them be made by representatives of the people and
the States, through acts of Congress, rather than by judicial legisla-
tion. (Paine’s C. C. T75.) Starting with these views, then, what is the
;:)l;armter of the adjudged cases on the facts here to which they are to

applied ?

Those to be found on the subject of torts through the collision of
vessels are mostly of English origin, coming from a nation which is not
only the source of much of our own jurisprudence, but entitled by her
vast commerce to great respect in all matters of maritime usage and
admiralty law. No principle appears to be better settled there than

* Dissenting opinion in case of Waring et al. v. Clarke.
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that the court of admiralty has not jurisdiction over torts, whether to
person or property, unless committed on the high seas, and out of the
limits of a county. (3 Bl Com. 106 ; 4 Instit. 134; Doug. R. 13;
2 East’s Crown Law, 808; Bac. Abr., Courts of Admiralty, A; 5
Rob. Ad. 345; Fitzh. Abr. 192, 416; 2 Dod. 83; 4 Rob. Ad. 60,
78; 2 Browne’s Civ. and Ad. Law, 110, 204; 2 Hag. Ad. 398; 3
D. & E. 815; 3 Hag. Ad. 283, 369 ; 4 Instit. 136 ; Chamberlain et
al. v. Chandler, 3 Mason’s C. C. 244.) This is not a doctrine which
has grown up there since the adoption of our constitution, nor one
obsolete and lost in the mist of antiquity; but it is laid down in two
acts of Parliament as early as the ?ourteenth century, and has been
adhered to uniformly since, except where modified within a few years
by express statutes. (The Public Opinion, 2 Hag. Ad. 398 ; 6 Dane’s
Abr. 341.

The ﬁrs)t of these acts, the thirteenth of Richard II., declared that
the admiralty must ¢ not meddle henceforth of anything done within
the realm, but only of a thing done upon the sea.” (3 Hag. Ad. 282;
1 Statutes at Large, 419.) Then, in two years after, to remove any
doubts as to what was meant by the realm and the sea, came the
fifteenth of Richard IIL., ordering that of ‘ things done within the
bodies of counties by land or water, the admirals shall have no cog-
nizance, but they shall be tried by the law of the land.” (2 Picker-
ing's Statutes, 841.) This gave to the common law courts there, and
forbade to the admiralty, the trial of all collisions between vessels when
not on the high seas, and not out of the body of a county, though on
waters navigable and salt, and where strong tides ebbed and flowed.
(2 Hag. d 398 ; Selden on Dominion of the Sea, B. 2, ch. 14.)
And it did this originally, and continued to do it, not only down to the
eightcenth century, but to our Revolution, and long since; because it
was nccessary to secure the highly-prized trial by jury, rather than by
a single judge, for everything happening where a jury could be had
from the vicinage of the occurrence within a county, and because it
secured a decision on their rights by the highly-prized common law,
inherited from their fathers, and with which they were familiar, rather
than b{. the civil law or any other foreign code, attempted to be forced
upon the commons and barons by Norman conquerors or their parti-
sans.

Among the cases in point as to this, both long before and since our
Revolution, one of them (Velthasen ». Ormsley, 3 D. & E. 3815)
happened in A. D. 1789, the very year the constitution was adopted.
(See also Violet v. Blague, Cro. Jac. 514 ; 2 Hag. Ad. 898 ; 4 Instit.
134—148; 6 Dane’s Abr. 341, Prohibition.) And one of the most
strenuous advocates for admiralty jurisdiction in Great Britain admits,
that for damages done by the collision of ships, *if done at sca,
remedy can be had in the admiralty, but not if it happen within the
body of a county.” (2 Browne’s Civ. and Ad. Law, 111.)

Since then; on his complaint, an express statute has been passed
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(1and 2 George IV., ch. 75, § 82), that any damage done by a
foreign ship, ‘in any harbor, port, river, or creek,”” may be prosecuted
either in admiralty or common law courts. (The Christiana, 2 .
Ad. 184 ; 38 British Statutes, ch. 274.) And, later still, a like change
is considered by some to be made concerning injuries by domestic
ships, under the 4 and 5 Victoria, ch. 45. (See it in the Statutes at
Large.) But till these statutes, not a case of- this kind can probably
be found sustained in admiralty, even on the river Thames, at any
place within the body of a county, though yearly covered with a large
%)rtion of the navigation of the world. (See cases before cited, and 1

od. Ad. 468; 1 Wm. Rob. 47, 131, 182, 316, 871, 891, 474;
Curtis’ Admiralty, tit. Collision.)

Nor is this a peculiarity in the admiralty system of that country
confined to torts alone. But the same rule prevails as to crimes, and
has always been adhered to, with a single exception, originally made
in the statute itself of Richard, as to murder and mayhem committed
in great vessels in the great rivers below the first bridges. (Com.
Dig. Admiralty, E, 5, note; Hale’s History of Common Law, 35; 3
Rob. Ad. 336; 4 Inst. 148 ; 1 Hawk. P. C., ch. 37, § 36; Palmer’s
Practice in House of Lords, 371, note.)

The next inquiry is, if this distinction, confining the jurisdiction in
admiralty over torts to such as happen on the hig%l seas without the
limits of a county, rested on such important principles as to be adopted
in this country? Some seem disposed to believe it of so little con-
sequence as hardly to have been worth attention. But this is a great
mistake. The controversy was not in England, and is not here, a
mere struggle between salt and fresh water,— sea and lake,— tide and
ordinary current,— within a county and without,—as a technical
matter only.

But there are imbedded beneath the surface three great questions
of principle in connection with these topics, which possess the gravest
constitutional character. And they can hardly be regarded as of little
consequence here, and assuredly not less than they possessed abroad,
when they involve, (1.) the abolition of the trial by jury over large
tracts of country, (2.) the substitution there of the civil law and its
forms for the common law and statutes of the States, (3.) and the
encroachment widely on the jurisdiction of the tribunals of the State
over disputes happening there between its own citizens.

Without intending to enter with any minuteness into the origin and
history of admiralty jurisdiction abroad, it will be sufficient, in order
to illustrate the vital importance of this question of locality, to say
that the trial by jury and the common law, so ardently adhered to by
the Anglo-Saxons, was soon encroached on after the Conquest by the
Norman admirals claiming jurisdiction over certain maritime matters,
not only on the ocean, and trying them without a jury, and on prin-
ciples of their favorite civil law, but on the waters within the body of
a county, and where a jury could easily be summoned, and where the
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principles of the common law had ever in England been accustomed
to prevail. A struggle, therefore, of course, soon sprung up in respect
to this, as their monarchs had begun to organize an admiral's court
within a century after the Conquest, but without any act of Parlia-
ment now found to vindicate it. (See the Statutes at Large, and 3
Reeves’ History of the English Law, 197.) And laying down some
regulations as to its powers by ordinances, as at Hastings, under
Edward the First, but not by any acts of Parliament consulting the
wishes of the barons and the commons. Whether this was constitu-
tional or not, it was sufficient to make them look on the admiralty as
a foreign and odious interloper. Reeves says (8 Reeves’ Hist. of
English Law, 137),—*The office of admiral is considered by the
French as a piece of state invented by them.” And whether it was
imported thence by the conquerors, or originated with the Rhodians,
or Romans, or Saracens, rather than the French or English, its prin-
ciples seem to have been transplanted to western Europe from the
Mediterranean, the cradle of commerce for all but the Asiatic world ;
and it was regarded by the commons and barons of England as an
intruder into that realm, and without the sanction of Parliament.

In the course of a few years, that same sturdy spirit, which in
Magna Charta was unwilling to let the laws of England be changed
for a foreign code, proceeded, by the 13th and 15th of Richard II., to
denounce and forbid the encroachments of the admirals, and their
new forms and code of the civil law, into the bodies of counties and the
local business of the realm. It produced those two memorable acts of
Parliament, never since departed from in torts or crimes except under
express statutes, and fixing the limit of jurisdiction for them at the
line between the counties and the high seas. And they have ever
since retained it there, except as above named, from the highest prin-
ciples of safety to the common law, English liberties, and the inesti-
mable trial by jury,— principles surely no less dear in a republic than
a monarchy.

If the power of the admiral was permitted to act beyond that line,
it was manifestly without the apology which existed thus far on the
ocean, of there being no jury to be called from the vicinage to try the
casec. (Prynne’s Animadversions, 92, 93; Fitzh. Abr. 192, glﬁ.)
And if the act, by an alias and a fiction, was alleged to be done in the
county, when, in fact, it happened at a distance, on the seas, the jury
would be less useful, not in truth residing near the place of the occur-
rence, not acquainted with the parties or witnesses, and the case itself
not being one happening where the common law usually operated, and
with which the people and the judges were familiar.

This last circumstance furnished another reason why the admiralty
court was allowed there, and should be here, to continue to exercise
some jurisdiction, beside their military and naval power, over the con-
duct of seamen and the business of navigation when foreign. Because
such matters were connected with the ocean, with foreign intercourse,
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foreign laws, and foreign people, and it was desirable to have the law
as to them uniform, and administered by those possessing some practi-
cal acquaintance with such subjects; they being, in short, matters
extra-territorial, international, and peculiar in some degree to the great
highway of nations. It is when thus confined to that great highway
and its concerns, that admiralty law deserves the just tribute some-
times paid to it of expansive wisdom and elevated equity.* Then only
there is an excellence in’ such regulations as to navigation over those
for rights and duties on land; the last being often more for a single
people, and their limited territory, while the former are on most mat-
ters more expanded, more liberal,— the gathered wisdom of and for
all maritime ages and nations. They are also what has been approved
by all, rather than afew, and for the territory of all in common. And
hence that beautiful tribute paid to them by Antoninus, and just as

- beautiful, that he was ‘‘lord of the world, but Law the lord of the

gea.”” (2 Browne’s Civ. and Ad. Law, 38.)

The sea being common to all nations, its police and the rights and
duties on it should be governed mainly by one code, known to all,
and worthy to be respected and enforced by all. This, it will be seen,
indicates in letters of strong light the very line of boundary which we
have been attempting to draw, on grounds of deep principle, here as
well as in England. Itis the line between State territory and State
laws on the one hand, and the ocean, the territory of all nations, and
the laws of all nations, the admiralty and sea laws of all nations, on
the other hand, leaving with those, for instance, residing within local
jurisdictions, and doing business there, the local laws and local tribu-
nals, but with those whose home and business are on the ocean, the
forms and laws and tribunals which are more familiar to them. This
line being thus a certain and fixed one, and resting on sound princi-

. ples, has in England withstood the shock of ages. It is true, that

some modifications have been recently made there, but only by express
statutes, and carefully guarded so as not to innovate on the common
law and the trial by jury. That this line of distinction was, in fact,
appreciated quite as highly here as in England, is shown by various
circumstances that need not be repeated; but, among them were sol-
emn resolutions of the old Congress against acts concerning trade and
revenue, extending the power of admiralty courts beyond their ancient
limits, and thus taking away the trial by jury. (1 Journal, 19, 20.)
And as a striking evigence of the dangerous importance attached to
this outrage, it was remarked in the convention of North Carolina, that
“the Stamp Act and the taking away of the trial by jury, were the
principal causes of resistance to Great Britain.” (4 Elliott’s Deb.
157.) Indeed, this same jealousy of the civil law, and its mode of
proceeding without a jury, led, in the first legislation by Congress, to

* And the vice-admiral is hence quaintly called *“ the justice of the peace for the
gea,”’ by Sir Leoline Jenkins; but who ever suppesed him the justice of the peace
two hundred miles inward from the sea ?
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forbid going into chancery at all, if relief at law is as ample and appro-
priate.  (See sixteenth section of Judiciary Act, 1 Statutes at Large,
83.) So as to admiralty, a statute of Pennsylvania, passed during
the Revolution, allowed it only in cases ‘“‘not cognizable at common
law.” (1 Dall. 106.) And our fathers never could have mecant,
that parties, for matters happening within a county or State, should be
dragged into admiralty at:{y more than equity, if as full a remedy, and
of as good a kind, existed in courts of law, where they could enjoy
their favorite code and mode of trial. (1 Bald. C. C. 405.) This
would leave much to admiralty still, as well as to equity, and more
especially in the former, by proceedings in rem. And when it became
convenient to vest additional power in the same court, or power over a
wider range of territory, as it might in the progress of society and
business, it could be done here by express statute, as it has been in
respect to the lakes, under the power to regulate commerce, and
allowing a trial by jury if desired.

In s%xort, instead of less, much additional importance should be
attached to this line of distinction here, beyond what exists in Eng-
land ; because it involves here not only all the important consequences
it does there, but some which are new and peculiar. Instead of being,
as it once was there, a contest between courts of one and the same gov-
ernment, it may become here a struggle for jurisdiction between courts
of the States and courts of the United States, always delicate, and
frequently endangering the harmony of our political system. And
while the result there, in favor of the admiralty, would cause no addi-
tional inconvenience and expense, as all the courts sit in one city, such
a result here compels the parties to travel beyond their own counties
or States, and in case of appeal to come hither, a distance sometimes
of a thousand or fifteen hundred miles.

Admitting, then, as we must, that the doctrine I have laid down as
to torts was the established law in England at our Revolution, and
was not a mere technical doctrine, but rested on great principles, dear
to the subject and his rights and liberties, should it not be considered
as the guide here, except where altered, if at all, by our colonial laws
or constitutions, or acts of Congress, or analogies which are binding,
or something in it entirely unsuitable to our condition? The best
authorities require that it should be. (1 Peters’ Ad. 116, 236, note;
1 Peters’ C. C. 104, 111, 114; 1 Paine’s C. C. 111; 2 Gall. 398,
471; 8 Mason, 27; Bemis ». The Janus et al.,, 1 Baldwin’s C. C.
545; 12 Wheat, 638; 1 Kent’s Com. 877; 4 Dall. 429; 4 Wash.
C. C. 218.) Yet this is contested in the present case.

Some argue that the constitution, by extending the judicial power
to ““all cases of admiralty and maritime jurisdiction,”’ meant cases dif-
ferent from those recognized in England as belonging to the admiralty
at the Revolution, or those as modified by ourselves when colonies.
These jurists stand prominent, and their views seem to-day adopted
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by a portion of this court. (See the argument in De Lovio ». Boit,
2 Gall. 898.)

The authorities which I have cited against this position seem to me
overwhelming in number and strength ; and some of them come from
those either engaged in making the constitution, or in construing it in
the earliest stages of its operation. Let me ask, What books had we
for admiralty law, then, as well as common law,— both referred to in
the constitution,— but almost exclusively English ones? What had
the profession here been educated to. administer,— English or French
admiralty? Surely the former. The judges here were English, the
colonies English, and appeals, in all cases on the instance side of the
court, lay to the English admiralty at home.

What ¢ cases of admiralty,” then, were most likely to be in the
minds of those who incorporated those words into the constitution ?—
cases in the English reports, or those in Spain, or Turkey ?— cases
living and daily cited and practised on both in England and here, or
those in foreign and dead languages, found in the assizes of Jerusalem
near the time of the Crusades?

It is inferred by some, from 6 Dane’s Abr. 852, 853, that cases in
admiralty are to be ascertained, not by English law at the Revolu-
tion, but by principles of ¢ general law.” And Judge Washington
held, it is said, we must go the general maritime law of the world, and
not to England alone. (Dain et al. v. Sloop Severn, 4 Hazard’s
Penn. Reg. 248, in 1828.) But the whole tenor of Mr. Dane’s quo-
tations anl:gl reasons, in res(i)ect to admiralty jurisdiction, is to place it
on the English basis; and Judge Washington, in several instances,
took it for his guide, and commended it as the legal guide. In the
United States v. Gill, 4 Dall. 429, he says: — ¢ But still the question
recurs, Is this a case of admiralty and maritime jurisdiction within the
meaning of the constitution? The words of the constitution must be
taken to refer to the admiralty and maritime jurisdiction of England,
from whose code and practice we derived our systems of jurisprudence,
and, generally speaking, obtain the best glossary.” (See also 4 Wash.
456, 457.)

Neither of these eminent jurists was ever likely to go to the laws
of continental Europe as guides, unless in cases not well settled either
here or in England ; and then, as in the common law courts and in
chancery, they might probably search all enlightened systems of juris-
prudence for suggestions and principles to aid. Chancellor Kent, also,
with his accustomed modesty, yet with clearness, supporting a like
doctrine with that just quoted from Judge Washington, observes, —
¢ But I apprehend 1t may fairly be doubted, whether the constitution
of the United States meant, by admiralty and maritime jurisdiction,
anything more than that jurisdiction which was settled and in practice
in this country under the English jurisprudence when the constitution
was made.” (1 Kent’s Com. 877.) Another strong proof that this
was the opinion prevailing here at that time is, that a court of admi-
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ralty was established in Virginia, in 1779, under the recommendation
of &mgress to all the States to make prize courts; and, by the act of
Assembly, it is expressly provided that they are to be ‘ governed in
their proceedings and decisions by the regulations of the Congress of
the United States of America, by the acts of the General Assembly,
by the laws of Oleron, and the Rhodian and Imperial laws, so far as
tg’e have been heretofore observed in the English courts of admiralty,
:mdy by the laws of nature and nations.” (10 Hening’s Stat. 98.)
They thus, after our own laws, State and national, made England the
uide.

It is said by others, appealing to feelings of national pride, that we
are to look to our own constitution and laws, and not to England, for
a guide. So we do look to our own laws and constitution first, and
when they are silent, go elsewhere. But what are our own laws and
constitution, unless those in England before our Revolution, except so
far as altered here, either before, or then, or since, and except such in
England then as were not applicable to our condition and form of
government? This was the guide adopted by this court in its practice
as early as August 8th, 1791 (1 Howard, 24) ; and as late as Janu-
ary, 1842, it treated the practice in England as the rule in equity,
where not otherwise directed; and in Gaines et al. v. Relf et al., 15
Peters, 9, it decided that when our own ‘‘ruleg do not apply, the
practice of the Circuit and District Courts must be regulated by the
practice of the court of chancery in England.” (See, also, Vattier v.
Hinde, 7 Peters, 274.) And most of its forms and rules in admiralty
have been adopted in our District and Circuit Courts. (See Rule
XC., in 1 How. 66, Pref.) And this court has again and again dis-
posed of important admiralty questions, looking to England alone,
rather than the Continent, as a guide, when they differed.

Thus the Continental law would carry admiralty jurisdiction over
all navigable streams. Yet this court has deliberately refused to do
it, in The Thomas Jefferson, 10 Wheat. 428. Had it not so refused,
in repeated instances, there would have been no necessity for the
recent act of Congress as to the lakes and their tributaries. So, the
civil law gives a lien for repairs of domestic ships; but this court has
not felt justified in doing it without a statute, because not done in
England. (7 Peters, 324.) And in Hobart v. Drogan et al, 10
Peters, 122, this court felt bound to follow the English decisions as
t506 ;ﬁ;lvage, th